Lecture 9
PROPERTY ISSUES
Property/Assets

	Middle Class

· Residential prop

· Superannuation

· Income earning capacity

· Small business
	Wealthy

· Holiday prop

· Investment prop

· Shares

· Sig business assets


Economic Context/Trends

· Feminisation of poverty

· Men retain their main source of income (their own salaries) ( improvement in living standard

· Single men (alone or C) (improved

· Repartnered men (no C) ( great improvement

· Repartnered men (C) ( improved but then went back to normal (pre-separation)

· Women lost this main source of income (their ex’s earnings) ( decline in living standard

· Single women ( decline (below pre-separation living standard)

· Repartnered women ( improvement

· Older women ( greatest decline

· Causes of general economic decline:

· Money used to support 1 family insufficient to now support 2

· Legal costs of divorce/separation

· Startup costs of living somewhere new

· Joint debts become sole responsibility of 1.

· Cause of inequality of SOL for W:

· Lower earnings for W (83% of M) – plumbers paid more than nurses

· Lower earning capacity in future – due to division of time in workforce (broken by caring for C)

· Continuing income cost of C (25% of W go back to PT work – 66% of M)
· Transfer of resources from marriage – fails to balance out this loss

· Reliance on public support for sole parents (absence/low CS – only about 50% pay)

· Needs factors: 50/50 is usually not fair and M/W usually do only consider financial contributions as being relevant.

· Child support:

· Does not threaten economic viability of non-res Fs.

· Without CS, M would be under Henderson poverty line

Private Ordering
· 3 methods:
· Informal agreement

· Consent orders: s79

· Binding financial agreement

1. Informal Agreement

· Usually where little property or parties able to support self (no need for spousal maintenance or society security)

· BUT: 

· Risks that parties may make agreement without knowledge of FLA rights.

· Agt about disposition of RP won’t be enforceable unless in writing.

· Cannot oust juris of Ct

· Only finality is from s44 FLA – but even then quite easy to reopen
Time Limit
· LAW: proceedings must be commenced within 12 mths of divorce/nullity (note: doesn’t include separation), unless:
· Leave of Ct

· Hardship to party or C

· Circ that applicant unable to support self (on social security)
· Consent of both parties

· DF Couples (s44(5)): must bring proceedings within 2 yrs of end of relationship (same exceptions apply).

	FAMILY LAW ACT 1975 - SECT 44

Institution of proceedings

(3)  Where, whether before or after the commencement of section 21 of the Family Law Amendment Act 1983 :

                     (a)  a divorce order has taken effect; or

                     (b)  a decree of nullity of marriage has been made;

proceedings of a kind referred to in paragraph (c), (caa), (ca) or (cb) of the definition of matrimonial cause in subsection 4(1) (not being proceedings under section 78 or 79A or proceedings seeking the discharge, suspension, revival or variation of an order previously made in proceedings with respect to the maintenance of a party) shall not be instituted, except by leave of the court in which the proceedings are to be instituted or with the consent of both of the parties to the marriage, after the expiration of 12 months after:

                     (c)  in a case referred to in paragraph (a)--the date on which the divorce order took effect; or

                     (d)  in a case referred to in paragraph (b)--the date of the making of the decree.

The court may grant such leave at any time, even if the proceedings have already been instituted.

(4)  The court shall not grant leave under subsection (3) or (3A) unless it is satisfied:

(a) that hardship would be caused to a party to the relevant marriage or a child if leave were not granted; or

(b) in the case of proceedings in relation to the maintenance of a party to a marriage--that, at the end of the period within which the proceedings could have been instituted without the leave of the court, the circumstances of the applicant were such that the applicant would have been unable to support himself or herself without an income tested pension, allowance or benefit.


Richardson v Richardson [2008]

· FACT: M bring prop division/maintenance proceedings 16 yrs after separation. No sig assets at time of separation.

· HELD: allow M to apply out of time.

· “hardship” test: 

· Even if pass, J still has discretion to grant leave (look at delay length, explanation of delay, prejudice given to F by reason of delay, degree of hardship, strength of M’s case”

· Is NOT a decision re whether claim (for prop/maintenance) will succeed, but if there is reasonable claim to be heard.

· Fact that there was no prop at time of separation (when she SHOULD have instituted proceedings) doesn’t preclude Ct’s grant of leave.

· Discretion to grant leave should be exercised with GREAT care.

2. Consent Orders (s79)
· CO is maintenance agt: s4

· Must be approved by Ct: s87(2) 

Approval by Ct:

· Details of financial circ don’t need to be provided to Ct – if parties had independent legal advice re their FLA rights and the effect/consequences of proposed CO.

Harris v Caladine (1991)
· CO are not automatic – Ct must scrutinise them.

· Don’t have to inquire into all of the factors in s79(4).

· To determine if CO is “proper” – can also look at advice available to parties and consent that they are giving.

· Usually – if parties seem aware of s79(4) factors (in making their consent) ( will be “proper”.

General Framework

· Factors:

· S79(4)(a – c): financial/non-financial contributions to property (even if prop cease to be theirs later)

· S79(4)(d-g): prospective issues (after CO made)

· S79(4)(e): s75(2)

· Despite these factors ( still highly discretionary (prov doesn’t say anything about weight, priority, conflict btw factors).

	FAMILY LAW ACT 1975 - SECT 79

Alteration of property interests

(4)  In considering what order (if any) should be made under this section in property settlement proceedings, the court shall take into account:

(a) the financial contribution made directly or indirectly by or on behalf of a party to the marriage or a child of the marriage to the acquisition, conservation or improvement of any of the property of the parties to the marriage or either of them, or otherwise in relation to any of that last‑mentioned property, whether or not that last‑mentioned property has, since the making of the contribution, ceased to be the property of the parties to the marriage or either of them; and

(b) the contribution (other than a financial contribution) made directly or indirectly by or on behalf of a party to the marriage or a child of the marriage to the acquisition, conservation or improvement of any of the property of the parties to the marriage or either of them, or otherwise in relation to any of that last‑mentioned property, whether or not that last‑mentioned property has, since the making of the contribution, ceased to be the property of the parties to the marriage or either of them; and

(c) the contribution made by a party to the marriage to the welfare of the family constituted by the parties to the marriage and any children of the marriage, including any contribution made in the capacity of homemaker or parent; and

(d) the effect of any proposed order upon the earning capacity of either party to the marriage; and

(e) the matters referred to in subsection 75(2) so far as they are relevant; and

(f) any other order made under this Act affecting a party to the marriage or a child of the marriage; and

(g) any child support under the Child Support (Assessment) Act 1989 that a party to the marriage has provided, is to provide, or might be liable to provide in the future, for a child of the marriage.


	FAMILY LAW ACT 1975 - SECT 75

Matters to be taken into consideration in relation to spousal maintenance      

(2)  The matters to be so taken into account are:

       (a)  the age and state of health of each of the parties; and

        (b)  the income, property and financial resources of each of the parties and the physical and mental capacity of each of them for appropriate gainful employment; and

        (c)  whether either party has the care or control of a child of the marriage who has not attained the age of 18 years; and

        (d)  commitments of each of the parties that are necessary to enable the party to support:

                    (i)  himself or herself; and

                    (ii)  a child or another person that the party has a duty to maintain; and

        (e)  the responsibilities of either party to support any other person; and

        (f)  subject to subsection (3), the eligibility of either party for a pension, allowance or benefit under:

                    (i)  any law of the Commonwealth, of a State or Territory or of another country; or

                    (ii)  any superannuation fund or scheme, whether the fund or scheme was established, or operates, within or outside Australia;

              and the rate of any such pension, allowance or benefit being paid to either party; and

        (g)  where the parties have separated or divorced, a standard of living that in all the circumstances is reasonable; and

        (h)  the extent to which the payment of maintenance to the party whose maintenance is under consideration would increase the earning capacity of that party by enabling that party to undertake a course of education or training or to establish himself or herself in a business or otherwise to obtain an adequate income; and

        (ha)  the effect of any proposed order on the ability of a creditor of a party to recover the creditor's debt, so far as that effect is relevant; and

        (j)  the extent to which the party whose maintenance is under consideration has contributed to the income, earning capacity, property and financial resources of the other party; and

        (k)  the duration of the marriage and the extent to which it has affected the earning capacity of the party whose maintenance is under consideration; and

        (l)  the need to protect a party who wishes to continue that party's role as a parent; and

        (m)  if either party is cohabiting with another person--the financial circumstances relating to the cohabitation; and

        (n)  the terms of any order made or proposed to be made under section 79 in relation to:

                      (i)  the property of the parties; or

                      (ii)  vested bankruptcy property in relation to a bankrupt party; and

        (naa)  the terms of any order or declaration made, or proposed to be made, under Part VIIIAB in relation to:

                      (i)  a party to the marriage; or

                      (ii)  a person who is a party to a de facto relationship with a party to the marriage; or

                      (iii)  the property of a person covered by subparagraph (i) and of a person covered by subparagraph (ii), or of either of them; or

                      (iv)  vested bankruptcy property in relation to a person covered by subparagraph (i) or (ii); and

        (na)  any child support under the Child Support (Assessment) Act 1989 that a party to the marriage has provided, is to provide, or might be liable to provide in the future, for a child of the marriage; and

        (o)  any fact or circumstance which, in the opinion of the court, the justice of the case requires to be taken into account; and

        (p)   the terms of any financial agreement that is binding on the parties to the marriage; and

        (q)  the terms of any Part VIIIAB financial agreement that is binding on a party to the marriage.


	4 Stages: Pashikos [1980]; Hickey[2003]

1. VALUE ASSETS: identify/value prop, liabilities, financial resources at time of hearing. Look below at Valuation of Property!
2. VALUE CONTRIBUTIONS: identify/assess contributions in s79(4)(a-c) ( assess contribution entitlements as % of net prop of parties.
3. ASSESS NEEDS: identify/assess needs in s79(d-g) ( adjust contribution entitlements accordingly

4. RESULT: Ct consider if CO is just/equitable: s79(2)


Set Aside/Vary/Substitute CO – harder than Informal Agts
· LAW: Ct can set aside, vary, substitute consent orders IF satisfied that:

· Miscarriage of justice (fraud, duress, failure to make full disclosure eg. provide financial statements, false evidence or any other circ)

· Circ have arisen to make order impracticable eg. CO re division of profits from business, but then business dies and must be sold.
· Party has failed obligation in order and in circ – just/equitable to change order (must go to heart of Agt)
· Exceptional circ have arisen re care/welfare/development of C or where Applicant (parent or person with parenting order – C lives with them or P has parental responsibility) suffer hardship

· Proceeds of crime order made over prop, or made against parties (eg. mobster H gives you $)
· LAW: parties affected by order can APPLY (with consent of all parties) to vary/set aside/substitute orders.

· NOTE: for DF couples ( same – s90SN

	FAMILY LAW ACT 1975 - SECT 79A

Setting aside of orders altering property interests

 (1)  Where, on application by a person affected by an order made by a court under section 79 in property settlement proceedings, the court is satisfied that:

(a) there has been a miscarriage of justice by reason of fraud, duress, suppression of evidence (including failure to disclose relevant information), the giving of false evidence or any other circumstance; or

(b) in the circumstances that have arisen since the order was made it is impracticable for the order to be carried out or impracticable for a part of the order to be carried out; or

(c) a person has defaulted in carrying out an obligation imposed on the person by the order and, in the circumstances that have arisen as a result of that default, it is just and equitable to vary the order or to set the order aside and make another order in substitution for the order; or

(d) in the circumstances that have arisen since the making of the order, being circumstances of an exceptional nature relating to the care, welfare and development of a child of the marriage, the child or, where the applicant has caring responsibility for the child (as defined in subsection (1AA)), the applicant, will suffer hardship if the court does not vary the order or set the order aside and make another order in substitution for the order; or

(e) a proceeds of crime order has been made covering property of the parties to the marriage or either of them, or a proceeds of crime order has been made against a party to the marriage;

the court may, in its discretion, vary the order or set the order aside and, if it considers appropriate, make another order under section 79 in substitution for the order so set aside.

 (1A)  A court may, on application by a person affected by an order made by a court under section 79 in property settlement proceedings, and with the consent of all the parties to the proceedings in which the order was made, vary the order or set the order aside and, if it considers appropriate, make another order under section 79 in substitution for the order so set aside.

 (1AA)  For the purposes of paragraph (1)(d), a person has caring responsibility for a child if:

(a) the person is a parent of the child with whom the child lives; or

(b) a parenting order provides that:

a) the child is to live with the person; or

b) the person has parental responsibility for the child.


Gebert v Gebert [1990]

· FACT: H want to end marriage – discuss settlement. W’s sol draw up s79 CO and letter to H to get legal advice + sign. H sign (no legal advice). CO – H get 10K, W got 112K. H regret later – argue “miscarriage of justice”.

· LAW: “miscarriage of justice”

· Fact that CO doesn’t reflect party’s FLA entitlements ( doesn’t mean MOJ

· But may be some circ where CO so unreasonable + no rational explanation ( infer MOJ

· MOJ shouldn’t be given restrictive meaning – just duress, fraud etc.

· HELD: H lose.
· Yes unreasonable – got <10% compared to 40% entitlement

· But rational explanation:

· H made conscious decisions – well aware of (detrimental) effect of CO

· H wanted to make clear to W that marriage over – willing to pay financial price for that

· H given opp to seek legal advice – deliberately chose not to

· W acted entirely properly and went out of way to suggest H get legal advice.
3. Binding Financial Agts

· FA can be made BEFORE or AFTER marriage 

· If validly made under FLA ( can prevent Ct intervention (via s79 altering prop or order for spousal maintenance): s71A

FA before marriage (pre-nup)

· Disadvantage – don’t know what’s going to happen in future (C, prop, asset pool etc)

· LAW: Parties contemplating marriage ( FA
· Must be written

· Parties must not be spouse parties to any other binding agt

· FA must be expressed to be made under this section

· Must be about:

· How (in breakdown of mariage) prop/financial resources are to be dealt with

· Spousal maintenance (during, after marriage)

· Terminates prev FA if prev FA parties are same.
	FAMILY LAW ACT 1975 - SECT 90B

Financial agreements before marriage

(1) If:

(a) people who are contemplating entering into a marriage with each other make a written agreement with respect to any of the matters mentioned in subsection (2); and

(aa)  at the time of the making of the agreement, the people are not the spouse parties to any other binding agreement (whether made under this section or section 90C or 90D) with respect to any of those matters; and

(b) the agreement is expressed to be made under this section;

the agreement is a financial agreement . The people may make the financial agreement with one or more other people.

(2)  The matters referred to in paragraph (1)(a) are the following:

(a) how, in the event of the breakdown of the marriage, all or any of the property or financial resources of either or both of the spouse parties at the time when the agreement is made, or at a later time and before divorce, is to be dealt with;

(b) the maintenance of either of the spouse parties:

i. during the marriage; or

ii. after divorce; or

iii. both during the marriage and after divorce.

 (3)  A financial agreement made as mentioned in subsection (1) may also contain:

(a) matters incidental or ancillary to those mentioned in subsection (2); and

(b) other matters.

 (4)  A financial agreement (the new agreement ) made as mentioned in subsection (1) may terminate a previous financial agreement (however made) if all of the parties to the previous agreement are parties to the new agreement.




FA during marriage 

· Same as PRE MARRIAGE FA
	FAMILY LAW ACT 1975 - SECT 90C

Financial agreements during marriage

 (1)  If:

                     (a)  the parties to a marriage make a written agreement with respect to any of the matters mentioned in subsection (2); and

                    (aa)  at the time of the making of the agreement, the parties to the marriage are not the spouse parties to any other binding agreement (whether made under this section or section 90B or 90D) with respect to any of those matters; and

                     (b)  the agreement is expressed to be made under this section;

the agreement is a financial agreement . The parties to the marriage may make the financial agreement with one or more other people.

 (2)  The matters referred to in paragraph (1)(a) are the following:

                     (a)  how, in the event of the breakdown of the marriage, all or any of the property or financial resources of either or both of the spouse parties at the time when the agreement is made, or at a later time and during the marriage, is to be dealt with;

                     (b)  the maintenance of either of the spouse parties:

                              (i)  during the marriage; or

                             (ii)  after divorce; or

                            (iii)  both during the marriage and after divorce.

 (2A)  For the avoidance of doubt, a financial agreement under this section may be made before or after the marriage has broken down.

 (3)  A financial agreement made as mentioned in subsection (1) may also contain:

                     (a)  matters incidental or ancillary to those mentioned in subsection (2); and

                     (b)  other matters.

 (4)  A financial agreement (the new agreement ) made as mentioned in subsection (1) may terminate a previous financial agreement (however made) if all of the parties to the previous agreement are parties to the new agreement.


To make FA binding:

· Must be signed by parties

· Must have statement that party got independent legal advice re:

· Effect of FA on their rights

· Advantages/disadvantages of FA

· Must have annexed certificate by lawyer that advice was given

· Must not have been terminated/set aside by Ct

· Original FA must given to 1 party and copy to other party.

· Ct can make such orders to enforce FA as it thinks necessary.

Black v Black [2008]

· Strict compliance with s90G is necessary to oust Ct’s juris to make adjusting s79 orders.

· Fail:

· Statement re advie of legal implications and rights/obligations of parties

· No reference re whether advice fair/prudent
	FAMILY LAW ACT 1975 - SECT 90G

When financial agreements are binding

 (1)  A financial agreement is binding on the parties to the agreement if, and only if:

(a) the agreement is signed by all parties; and

(b) the agreement contains, in relation to each spouse party to the agreement, a statement to the effect that the party to whom the statement relates has been provided, before the agreement was signed by him or her, as certified in an annexure to the agreement, with independent legal advice from a legal practitioner as to the following matters:

i. the effect of the agreement on the rights of that party;

ii. the advantages and disadvantages, at the time that the advice was provided, to the party of making the agreement; and

(c) the annexure to the agreement contains a certificate signed by the person providing the independent legal advice stating that the advice was provided; and

(d) the agreement has not been terminated and has not been set aside by a court; and

(e) after the agreement is signed, the original agreement is given to one of the spouse parties and a copy is given to each of the other parties.

Note:          For the manner in which the contents of a financial agreement may be proved, see section 48 of the Evidence Act 1995 .

 (2)  A court may make such orders for the enforcement of a financial agreement that is binding on the parties to the agreement as it thinks necessary.


POST SEPARATION: To Effect FA: must have declaration

· After separation ( to effect binding FA re prop/financial resources (existing when agt made or later time):

· Must make written declaration (can be included in FA)

· D must be signed by at least one spouse

· D must state that parties separate, live apart at time of D + in their opinion, no reasonable likelihood of cohabitation resuming.

· No need for D if divorce or either dies ( FA effect from time of divorce/death.
	FAMILY LAW ACT 1975 - SECT 90DA

Need for separation declaration for certain provisions of financial agreement to take effect

 (1)  A financial agreement that is binding on the parties to the agreement, to the extent to which it deals with how, in the event of the breakdown of the marriage, all or any of the property or financial resources of either or both of the spouse parties:

                     (a)  at the time when the agreement is made; or

                     (b)  at a later time and before the termination of the marriage by divorce;

are to be dealt with, is of no force or effect until a separation declaration is made.

Note:          Before the separation declaration is made, the financial agreement will be of force and effect in relation to the other matters it deals with (except for any matters covered by section 90DB).

 (1A)  Subsection (1) ceases to apply if:

(a) the spouse parties divorce; or

(b) either or both of them die.

Note:          This means the financial agreement will be of force and effect in relation to the matters mentioned in subsection (1) from the time of the divorce or death(s).

 (2)  A separation declaration is a written declaration that complies with subsections (3) and (4), and may be included in the financial agreement to which it relates.

 (3)  The declaration must be signed by at least one of the spouse parties to the financial agreement.

 (4)  The declaration must state that:

(a) the spouse parties have separated and are living separately and apart at the declaration time; and

(b) in the opinion of the spouse parties making the declaration, there is no reasonable likelihood of cohabitation being resumed.

 (5)  In this section:

"declaration time" means the time when the declaration was signed by a spouse party to the financial agreement.

"separated" has the same meaning as in section 48 (as affected by section 49).


Set Aside FA
· Issues:
· Balance freedom of contract with protecting ppl (vulnerable at time agt made or disadv by events during marriage).

· Marriage contract unlike normal contract. Normal: limited in time and the assets that are affected. FA:

· Effect still 30 yrs after contract first made + in circ diff from when you married

· Contracts affects no only prop brought INTO marriage, but all prop later acquired!

· Void, voidable, unenforceable (marriage same as normal contract vitiations)

· May also be rescinded for: operative mistake, misrepresentation, duress, undue influence, unconscionable, uncertainty

Fraud
· Fradulent motivation for entering marriage:

· Eg. entitlement to stay in Aus by marrying Aus citizen.

· Deniz v Deniz (1977): Aus cit (Yr 10, Lebanese). M (Turkish national wanting Aus residence). M got A’s parents permission to marry + convince A that he loved her. A leave school and marry – at wedding, said only want to marry to get perm residence. A breakdown + try suicide. 

· HELD: void.
· LAW: sufficient fraud – must go to root of marriage contract.

· NOTE: cases afterwards say Deniz incorrect – misreps re motivation for marriage is NOT fraud.

· Fraud to induce marriage ( invalidate prenup (based on premise of marriage happening).

· Just need to show nexus btw fraud purpose and prenup (motivation for marriage was to secure benefit thru terms of prenup + no intention to stay in marriage once got benefit).

· Fraud as deception:
· Deliberate attempt to deceive/mislead.
· Derry v Peek (1889): false statement of fact made…knowingly, or without belief in its truth, or recklessly, without caring whether it is true or false, with the intent that it should be acted upon by the other party.
· Non Disclosure:

· Suters v Suters (1983): suppression or non-disclosure of material facts ( fraud
· Must have some element of deceit: Slatinsek v Slatinsek (1986)
Undue Influence:

· Actual UI – P must prove affirmatively that D actually UIed P into entering trans.

· Presumed UI – P must prove rel of trust/confidence to presume that D abused rel to get P enter trans.

· D must then prove P entered by own will.

Agt on/after separation: unlikely to use PUI – H/W is NOT an est category of UI. Also no trust/confidence usually btw separated H/W.

Prenuptial agt
· AUI:

· Sudden choice btw prenup and breakoff of wedding (short notice) ( may be grounds for AUI.

· Severe embarrassment of breakoff wedding, absence of time to do proper negotiations.

· Requirement of independent legal advice won’t always defeat UI claim! 
· Trans must be outcome of actual influence over mind of P that it cannot be considered their own free act (Johnson v Buttress (1936)).

· PUI:

· Independent legal advice ( relevant! 
	FAMILY LAW ACT 1975 - SECT 90K

Circumstances in which court may set aside a financial agreement or termination agreement

 (1)  A court may make an order setting aside a financial agreement or a termination agreement if, and only if, the court is satisfied that:

                     (a)  the agreement was obtained by fraud (including non‑disclosure of a material matter); or

                    (aa)  a party to the agreement entered into the agreement:

i. for the purpose, or for purposes that included the purpose, of defrauding or defeating a creditor or creditors of the party; or

ii. with reckless disregard of the interests of a creditor or creditors of the party; or

                    (ab)  a party (the agreement party ) to the agreement entered into the agreement:

i. for the purpose, or for purposes that included the purpose, of defrauding another person who is a party to a de facto relationship with a spouse party; or

ii. for the purpose, or for purposes that included the purpose, of defeating the interests of that other person in relation to any possible or pending application for an order under section 90SM, or a declaration under section 90SL, in relation to the de facto relationship; or

iii. with reckless disregard of those interests of that other person; or

                     (b)  the agreement is void, voidable or unenforceable; or

                     (c)  in the circumstances that have arisen since the agreement was made it is impracticable for the agreement or a part of the agreement to be carried out; or

                     (d)  since the making of the agreement, a material change in circumstances has occurred (being circumstances relating to the care, welfare and development of a child of the marriage) and, as a result of the change, the child or, if the applicant has caring responsibility for the child (as defined in subsection (2)), a party to the agreement will suffer hardship if the court does not set the agreement aside; or

                     (e)  in respect of the making of a financial agreement--a party to the agreement engaged in conduct that was, in all the circumstances, unconscionable; or

                     (f)  a payment flag is operating under Part VIIIB on a superannuation interest covered by the agreement and there is no reasonable likelihood that the operation of the flag will be terminated by a flag lifting agreement under that Part; or

                     (g)  the agreement covers at least one superannuation interest that is an unsplittable interest for the purposes of Part VIIIB.


Role of lawyers to advise re Agts

· Very important to advise/draft agts.

· Divorcing parties can make bad settlements – than if they went for s79 orders.

· Divorce ( vulnerable – may give away rights due to guilt, depression, desire to get it all over with.

· May not appreciate what is in their best interests

· May not appreciate their legal entitlements
Injunctions

	FAMILY LAW ACT 1975 - SECT 114

Injunctions

(1)  In proceedings of the kind referred to in paragraph (e) of the definition of matrimonial cause in subsection 4(1), the court may make such order or grant such injunction as it considers proper with respect to the matter to which the proceedings relate, including:
(a) an injunction for the personal protection of a party to the marriage;

(b) an injunction restraining a party to the marriage from entering or remaining in the matrimonial home or the premises in which the other party to the marriage resides, or restraining a party to the marriage from entering or remaining in a specified area, being an area in which the matrimonial home is, or the premises in which the other party to the marriage resides are, situated;

(c) an injunction restraining a party to the marriage from entering the place of work of the other party to the marriage;

(d) an injunction for the protection of the marital relationship;

(e) an injunction in relation to the property of a party to the marriage; or

(f) an injunction relating to the use or occupancy of the matrimonial home. 

(3)  A court exercising jurisdiction under this Act in proceedings other than proceedings to which subsection (1) applies may grant an injunction, by interlocutory order or otherwise (including an injunction in aid of the enforcement of a decree), in any case in which it appears to the court to be just or convenient to do so and either unconditionally or upon such terms and conditions as the court considers appropriate.


Exclusive Occupation Orders
· Covered in s114(1)(b) and (f).
Davis v Davis [1976]

· FACT: W (with C) live in small unit – want to move back to matri home (lived in by H). Matri home where C always lived, C had friend their and babysitter close by. H offer W Paddington unit near his work.
· HELD: overturned Trial J (W win – mainly on C’s benefits)

· Needs of C have weight BUT must be balanced with other factors (excluding H from home)

· Can’t be just matter of convenience (no evidence that C disadvantaged by living elsewhere, or that needs of W/C outweigh H’s)

Restraining Disposition of Prop

· Goes with s106B – order to protect party’s right to pending FLA claim eg. prevent disposing prop or spending proceeds of sale before P’s prop s79 claim resolved.

· Not granted lightly – adversely affects property holder’s ability to run business and deal with assets in good faith etc.
Waugh v Waugh [2000] – NOW reinterpreted by MULLEN !
· FACT: interlock inj (144(3)) against H to deal with certain funds in control (or to be) in certain ways, prohibit (with limited exceptions) from dealing in other ways, prohibit from some acts re his business thru trusts, without giving W advance notice. Reason: business was hazardous business activity (already close to financial disaster) and need to preserve assets for W’s claim, while not inconveniencing H too much.

· HELD: overturned inj.
· Balanced convenience/hardship of D with W’s claim.

· BUT need to consider if there is any EVIDENCE of D’s intention to despite assets – or whether he just wanted to continue trading…

· LAW: Mareva inj: 

· Granted in circ where danger of D absconding, assets removed from juris, disposed, or if danger that P won’t get monies.

· But, must be given with high caution!

Mullen v De Bry [2006]

· FACT: W put matri home on sale. H inj – W keep >$200K from sale and invest pending divorce settlement. Reason: W located o/s and could dispose of proceeds.

· TRIAL: dismissed inj – apply Waugh
· APPEAL: gave inj – no need to prove plan to defeat judgment by disposing of prop.

· Trial J focused too much on evidence re W’s scheme to dispose assets.
· Question is: probability of objective risk of disposal!
What is “property”?

· Very broad – includes prop before, during and after separation.

· 3 sources of wealth:

· Income

· Property

· Financial resources

· ONLY property can be subject matter of s79 order!
Definition:

· S4: “Property” in relation to the parties to a marriage or either of them, means property to which those parties are, or that party is, as the case may be, entitled in possession or reversion.
In Duff and Duff [1977]

· FACT: are shares “property”?

· HELD: yes

· Property – RP, PP (including CIA)

· Belongs to a person exclusive of others + subject of bargain/debt.

· Includes goodwill, TMs, licenses to use a patent, book debts, options to purchase, life policies, rights under contract.

· Most comprehensive of all terms which can be used inasmuch as it is indicative/description of EVERY POSSIBLE INTEREST which the party can have.
Assignability:

· Generally: Prop must be assignable – cos Ct orders may sell/transfer prop.

· CIA may be assignable.

· Carvill [1984]: CIA from proprietary estoppel is a prop right ( Assignable

· Zorbas [1990]: PI litigation claim of H (bare right to litigate – purely personal) ( not asinable!

· BUT not essential: Mullane v Mullane (1983)
Best v Best [1993]

· FACT: H has partnership interest in law firm – right to assign interest was limited.

· HELD: property!

· Assignability is not always essential characteristic of property.

· Unless it is an inherent and the CIA is purely personal (not prop) eg. bare right to litigate 

Superannuation Entitlements

· S90MC: A superannuation interest is to be treated as property for the purposes of paragraph (ca) of the definition of matrimonial cause in section 4”.

· Hickey [2003]: super should be treated as if it were property for s79

· Now: overturned!

Coghlan v Coghlan [2005]
· In s79 proceedings - Ct may ALSO make orders re superannuation.

· Thus, another species of asset (different from prop) ( put in separate column.
Financial Resources

· Anything not property ( may be financial resource under s75(2).

Kelly v Kelly (No 2) [1981]

· FACT: H create Trust with W, accntant and H’s bro (Trustees) for W, C and any future W/C of H (Ben). Trust fund was shares/dividends in H’s comp (Dirs same as Trustees)
· ISSUE: can property owned by 3rd party (Trustees/Dirs) be FR of H?

· HELD: Yes

· Financial resource – financial stock/reserve which party has sufficient control as a matter of fact to draw upon when necessary towards supplying some financial want or deficiency.

· Extent of control party has over property is relevant:

· H has full factual control over comp + Trust (W has no power to control – maj, Bro plays passive role).

· If Ben has discretion to exercise Trustee in their favour ( FR.
Valuation of Prop under s79

· Not necessary if selling matri home – Ct specify % of proceeds.
· Usually done as at hearing date – unless special circ (unusually long gap btw separation and hearing: Wardman v Hudson [1978])

· PRINCIPLE: Ct must reach own assessment about different valuations ( CANNOT just split difference.

Lenehan v Lenehan [1987]

· TRIAL: J valued house midway btw 2 figures given by expert valuers.

· HELD: J was wrong.

· Ultimate duty of J is to determine on whole of material before him (including expert valuations) ( in order to form his own independent judgment on matter.

· This duty is NOT performed by just choosing mean/average of rival opinions of experts.

Requirement of Full Disclosure:

· LAW: When applying under s79 (OTHER THAN for CO) ( must make full disclosure of income, property, financial resources ( Statement of financial circ and a superannuation form.

· CONSEQUENCE: Failure to do so ( Ct make estimate re undisclosed amount (even if Ct doesn’t know whether that wealth exists or how much it is).

Weir v Weir [1993]

· FACT: H fail to make full disclosure re sales from business - $150K excess. 

· FC: $50K accounted for by H’s explanations – so split $100K to W.

· APPEAL: 

· Once establish deliberate non-disclosure ( should not be unduly cautious about favouring innocent party.

· Doesn’t matter that evidence re non-disclosed asset is vague and it is difficult for Ct to make finding re its amount.
