Lecture 8
PHYSICAL VIOLENCE

FLA Prov re Violence

· S60CC(2)(b): Primary Consideration - the need to protect the child from physical or psychological harm from being subjected to, or exposed to, abuse, neglect or family violence.

· S60CC(3)(j)-(k): 
· (j): any family violence involving the child or a member of the child's family;

· (k): any family violence order that applies to the child or a member of the child's family, if:

· the order is a final order; or

· the making of the order was contested by a person;

· s60L: Ct must act promptly re allegations of abuse/violence (look below!)
· s60CG: In considering what order to make, the court must, to the extent that it is possible to do so consistently with the child's best interests being the paramount consideration, ensure that the order:

· is consistent with any family violence order; and

· does not expose a person to an unacceptable risk of family violence.
History of Family Violence in Law:

· Until 1990s: Ct reluctant to let allegations re violence between parents be relevant in C matters.

· Heidt [1976]: F’s affection for C is evident – assessment as custodial parent should not regard his behavior as Husband. 

Jaeger and Jaeger [1994]:
· FACTS: M live with N (de facto). Aff of F (M’s sis) – M suffer sig injuries caused by N. M deny violence.

· TRIAL: J excluded F’s aff

· Not interested in whether home peaceful haven or a bit rougher – does not affect C.

· Rel between M and N is not to be considered in C’s needs – what C needs is a good M and F (not good surrogate father in N).

· HELD: aff relevant and admissible evidence

· Raise sig possibility of violence in W’s household – relevant to deciding C’s residency.
JG and BG [1994]: 
· FACT: M/F want sole custody. Allegations of F violent.

· HELD: M get custody – made findings re allegations of F vioielnce.

· LAW:

· Evidence of family violence is relevant insofar as it assists Ct in determining orders to best promote welfare of C.

· Family violence may be direct/indirectly relevant to C’s welfare in variety of ways – may be relevant even if not directed or witnessed by Ct

· Ct should attempt to understand nature of any family violence and potential effect on C

· Ct may make finding re allegations of family violence – if evidence and necessary to determine C’s welfare

· If not nec, Ct may refrain from making such findings if C’s welfare promoted by making/declining findings.

· Family Law Reform Act 1995: 2 major reforms:

· Clear prov that history of domestic violence, and unacceptable risk of violence in future ( relevant factors.

· Ensure consistency between Fed parenting orders and State restraining orders
· S43: “need to ensure safety from family violence” included in general principles of FLC

· 2006 reforms: gave family violence even more prominence

· Primary consideration to protect C from physical/psych harm from being subjected/exposed to abuse, neglect or family violence: s60CC(2).

	FAMILY LAW ACT 1975 - SECT 60K

Court to take prompt action in relation to allegations of child abuse or family violence

(1) This section applies if:

(a) an application is made to a court for a Part VII order in relation to a child; and

(b) a document is filed in the court, on or after the commencement of this section, in relation to the proceedings for the order; and

(c) the document alleges, as a consideration that is relevant to whether the court should grant or refuse the application, that:

(i) there has been abuse of the child by one of the parties to the proceedings; or

(ii) there would be a risk of abuse of the child if there were to be a delay in applying for the order; or

(iii) there has been family violence by one of the parties to the proceedings; or

(iv) there is a risk of family violence by one of the parties to the proceedings; and

(d) the document is a document of the kind prescribed by the applicable Rules of Court for the purposes of this paragraph.

(2) The court must:

(a) consider what interim or procedural orders (if any) should be made:

(i) to enable appropriate evidence about the allegation to be obtained as expeditiously as possible; and

(ii) to protect the child or any of the parties to the proceedings; and

(b) make such orders of that kind as the court considers appropriate; and

(c) deal with the issues raised by the allegation as expeditiously as possible.

1. (2A)  The court must take the action required by paragraphs (2)(a) and (b):

(a) as soon as practicable after the document is filed; and

(b) if it is appropriate having regard to the circumstances of the case--within 8 weeks after the document is filed.

(3) Without limiting subparagraph (2)(a)(i), the court must consider whether orders should be made under section 69ZW to obtain reports from State and Territory agencies in relation to the allegations.

(4) Without limiting paragraph (2)(a)(ii), the court must consider whether orders should be made, or an injunction granted, under section 68B.

(5) A failure to comply with a provision of this section in relation to an application does not affect the validity of any order made in the proceedings in relation to the application.


Re Andrew (1996)
· FACT: C res with M. 1st occasion, F lost temper + threaten M – C upset, F left after police called. 2nd occasion – F tie bow around C’s neck, M fear, F get angry and assault M, C witness. 

· TRIAL J: F get supervised access at contact centre in Hobart.

· M’s caregiving capacity impaired if unsupervised access allowed – fear of F.

· Supervised access beneficial to C

· M still fears F and believe F tried to kill her/C – cannot be resolved

· C is outgoing and has good rel with F – F has never hit C

· C not comfortable re access unless M comfortable with it.

· F aggressive towards M’s de facto partner

· APPEAL: F want unsupervised access – no contact centre built in Hobart yet!

· Trial J gave too much weight to M’s fears

· HELD: F fail.

· Effect of access on primary giver IS appropriate consideration.

· Look at severity of fear and impact on M’s care giving ability

· Outweighed potential benefit of unsupervised access

· Evidence show F not “unacceptable risk” 

· Should determine based on welfare of C – not sympathy for the innocence of F or annoyance at paranoid M.

· Trial J enjoys wide discretion – appellate Ct cannot bcos overturn just cos disagree with weight given to particular matters.

· Trial J mistake contact centre ( F should go to Judge to get alternate arrangements
SEXUAL ABUSE

Unacceptable Risk

M v M (1988)

· FACT: M allege F sexual abuse and C welfare at further risk.

· HELD: M custody

· Not satisfied that F had/not sexually abused (fence).

· Possibility of abuse ( should eliminate risk by denying F access.

· FULL CT: upheld

· Nicholson (dissent): order for access should not be refused unless “real or susbantial risk of such abuse occurring, as a matter of practical reality”.

· HIGH CT: upheld
· C abuse does not alter paramount/ultimate issue ( children’s best interests.

· Resolving allegation of sexual abuse (yes/no) is subservient/ancillary

· Ct should not make positive finding unless: 

· “The seriousness of an allegation made, the inherent unlikelihood of an occurrence…the gravity of the consequences flowing from a particular finding are considerations which must affect the answer…In such matters “reasonable satisfaction” should not be produced by inexact proofs, indefinite testimony, or indirect inferences”.

· TEST: “unacceptable risk that the C would be exposed to sexual abuse”
Criticisms of the Unacceptable Risk test:

· UR test inconsistent with fundamental principle that judging should be based on FACTS

· Decides based on suspicions (not facts).
· Deciding residency/contact with UR ( deciding possibilities (of abuse) based on unestablished set of facts
Applying the Unacceptable Risk test:

1st VIEW: N and S and the Separate Representative

· FACT: very young C make statements indicative of sexual abuse. Expert witness concluded no sexual abuse.

· TRIAL: case not proven on possibilities.

· APPROACH: 

· If J finds abuse not proven – must not make order adverse against the parent

· Unless other prove facts (independent of J’s conclusions and reports) show UR

2nd VIEW: A and A and the Separate Representative:

· FACT: M victim of very violent attack but can’t remember assailant. Believe F.

· TRIAL: no finding re if F assaulted

· FULL CT: Trial J wrong
· Can’t just look at M’s strong subjective fear

· Must also conduct fact finding to see if objectively it was F.

· APPROACH:

· Evaluate degree of possibility/probability/concern of abuse
· No need to be satisfied to any standard of proof or reasonable satisfaction

Used for other reasons: Re David

· FACT: M persistently alleges F abuse (even though not malicious)

· HELD: M’s allegations create emotional abuse ( residency given to F instead.
Summary: Johnson and Page [2007]

· Summarise principles from M v M:

· Decisive issue is always best interest of C

· Test is “unacceptable risk” – evaluate nature and degree or risk and whether it is acceptable

· Usually not necessary/desirable to conclude allegations of past C abuse – but if so, use Briginshaw civil standard of proof

· If Briginshaw standard not reached – can still use those circumstances to reach UR

· Standard of UR is ordinary civil standard

· Can reach that standard by accumulation of factors – not all factors need to reach that standard individually.
FLA and State Welfare Laws

· FC and Fed Mag Ct can’t order if C under supervision of person under State welfare law.

· Unless order say only effect when supervision ends or welfare officer of State consents.

· If allegation of child abuse or reasonable grounds to suspect C abuse in FC or FMC ( must notify rel State/Territory child welfare auth: s67Z, 67ZA
· Note: parents and their lawyers are not included in s67ZA.

· If notify (even if not obliged) ( protected from liability: s67ZB

Fed role in child protection

· FLA cases are private cases – rare for child protection auth to be party.

· Substantial portion of cases, which go to FLA ( involve allegations re physical/sexual abuse, neglect.

· NO capacity to investigate such allegations – relies on evidence presented by parties.

· Only required to report to State/Territory auth

· Assumes that auth will investigate

Reliance on State/Territory auth to investigate:

· BUT: main responsibility of auth is to intervene where C not properly cared/safe

· Orders (in Children’s and Youth Cts) limited to supervising parents’ care or taking parental responsibility away.

· Usually not investigate – 
· Evidence may not show at current risk

· FLA orders will make them safe anyway
Need for Fed child protection service

· Fed gov establish separate Child Protection Service – investigate child abuse concerns in FL proceedings

· Only investigate if:

· Allegation likely to be major issue in later proceedings;

· Need to investigate cos evidence is not likely to be given to Ct

· This avoids duplication of Fed and State/Territory auth work
Project Magellan

· Implemented nationally.

Features

· Judge sets boundaries of process.

· 4 Ct events – 6 mths.

· Court events:

1. Prelim mention: 

· J explains new program, makes procedural/interim orders.

· Orders legal rep for C appointed – funded by legal aid regardless of parents’ means.

· Orders child protection investigation and report by State auth – due to Ct in 5 wks.

· Whole file given to legal reps 1 wk before hearing.

· Report (only) given to parents .

2. 2nd event: 7 wks later if case not resolved yet

· If case not resolved – may resolve if abuse substantiated by report

· J receives child protection report

· May order a family report by Ct counselor (unless already completed) – due 6-7wks

· Parents/legal rep get family report 1 wk before next Ct hearing (10 wks later)

3. Pre-hearing conference

· Informal event by Registrar (and counselor team member) with family, legal reps and maybe child protection service.

· Opp to discuss reports, views, issues, differences, common ground, options, arrangements and ongoing concerns ( possible agt?

4. Trial/hearing: 10 wks later
· Conducted by J – proceeds as usual.

Selected cases for Project:

· Chosen from resident/contact order applications to Ct – new allegations of child abuse.

· Allegations of SERIOUS physical/sexual abuse.

· Chosen by registrar/senior counselor reviewing all resident/contact disputes in Melbourne (and later Dandenong) registries.

Staff involved in Project:

· 2 judges (M/F), 2 registrars (M/F), 6 counsellors (gender balanced)

· Gender imbalance – M Judge and Registrar left team later. 

· Each case had same team for all proceedings: judge, registrar, counselor

· Case continuity/management

· Develop experience/expertise in child abuse allegations

· BUT debilitating to staff in long term

Results:
· Faster, cheaper, more durable resolutions, fewer changes to residence/contact orders, fewer children suffered extreme emotional distress
Restrictions on examination of C:

	FAMILY LAW ACT 1975 - SECT 102A

Restrictions on examination of children

(1) Subject to this section, where a child is examined without the leave of the court, the evidence resulting from the examination which relates to the abuse of, or the risk of abuse of, the child is not admissible in proceedings under this Act.

(2) Where a person causes a child to be examined for the purpose of deciding:

a. to bring proceedings under this Act involving an allegation that the child has been abused or is at risk of being abused; or

b. to make an allegation in proceedings under this Act that the child has been abused or is at risk of being abused;

subsection (1) does not apply in relation to evidence resulting from the first examination which the person caused the child to undergo.

(3) In considering whether to give leave for a child to be examined, the court must have regard to the following matters:

(a) whether the proposed examination is likely to provide relevant information that is unlikely to be obtained otherwise;

(b) the qualifications of the person who proposes to conduct the examination to conduct that examination;

(c) whether any distress likely to be caused to the child by the examination will be outweighed by the value of the information that might be obtained from the examination;

(d) any distress already caused to the child by any previous examination associated with the proceedings or with related proceedings;

(e) any other matter that the court thinks is relevant.

(4) In proceedings under this Act, a court may admit evidence which is otherwise inadmissible under this section where it is satisfied that:

(a) the evidence relates to relevant matters on which the evidence already before the court is inadequate; and

(b) the court will not be able to determine the proceedings properly unless the evidence is admitted; and

(c) the welfare of the child concerned is likely to be served by the admission of the evidence.

(5) In this section:

1. "examined" , in relation to a child, means:

(a) subjected to a medical procedure; or

(b) examined or assessed by a psychiatrist or psychologist (other than by a family counsellor or family consultant).

Note:          Section 69ZV is relevant to evidence of a representation by a child, if the admissibility of the evidence would otherwise be affected by the law against hearsay.


B and B (1993)

1. UR of physical/sexual abuse occurring in future

2. UR of psychological harm from continued contact with person who

a. Is positively found to have done abuse

b. C believes to have done abuse to C

c. Parent believes to have done abuse to C
RE W (Sex Abuse: Standard of Proof) [2004]

· FACT: allegation that F sexual abuse Daughter. 
· EVIDENCE FOR:
· Son tell M that F rub against D
· S tell M and Counsellor that F rub against D – saw bed moving
· S tell C that F rub against D
· D tell M that F touched D
· D tell C that F touched D
· D tell Dr that F touched D
· D tell Police that F touched her.
· Observations by M, grandparents, teacher re anxiety/bedwetting/sexualised behavior of Cs.
· Dr A (psych) re C’s report – on balance of prob, sig concern re sexual abuse.
· EVIDENCE AGAINST:
· F deny – M make it up, S is actual perp
· S tell C and Police that he never say F do anything
· No medical evidence of sexual abuse
· Retractions by both S and D
· APPEAL GROUNDS.
· Conclusion that supervised contact is more detrimental to C than no contact is wrong
· Positive finding re abuse unsound.
· APPROACH:
· Ct is concerned with promoting/protecting best interests of C
· Allegation re sexual abuse is ancilliary to ^
· Not role of Ct to hear criminal trials – guilty/innocent
· There are cases, where positive finding can be found. In those – finding has decisive impact on access/custody orders.
· Termination of rel with parent should be last resort
· STANDARD OF PROOF: Briginshaw
· Strictest end of civil specture – inexact proofs, indefinite testimony, or indirect inferences are insufficient to ground a finding of abuse
· APPEAL HELD: appeal allowed
· Trial J’s reliance on Dr A’s report – Dr A’s balance of prob is not the Briginshaw test, hadn’t even seen C or parties in person.
· Mr P (psych) report with C – they want to see F.
· Reasons for rejecting F’s denials are unsound:
· Blaming M for making it up is consistent with F being innocent
· Suggesting S actual perpetrator is understandable – S show sexualised behaviour.
· Defence conceding that the evidence will probably reach “unacceptable risk” is NOT an admission of guilt
· If Trial J makes positive finding – needs to PARTICULARISE – what abuse consisted etc, rather than generally “abuse from __ date to ___ date”.
· Trial J was too dismissive of the retractions – should be significant given that the only serious direct evidence is disclosures by C in the first place!
TF and JF [2005]
· FACTS: F suffers from sexual addition (fetish and transvestite fetish). Not diagnosed with paedophilia though. 3C – Y (8), Z (6) claim abuse. X (9) claim seeing porn on F’s comp. X/Z don’t want to see F. Y want to see F.

· TRIAL: no contact with any C.

· If supervised contact given – unacceptable risk of emotional/psych harm.

· Y and Z believe that F has sexually abused them.

· Y best interest – consider wish to F, age, maturity, effect of having different order to X/Z, psych harm if Y was sexually abused and ask why didn’t Ct protect her like X/Z.

· M may not be able to deal (affect her parenting ability) if contact.

· HELD: contact orders for F with Y and Z. X no contact.

· Weight benefit of rel against detriment!

· 3C enjoy contact with F – physically affectionate and nothing to suggest otherwise

· Evidence fail to show that Y and Z believe sexual abuse.

· Y disclosure unclear and inconsistent with wanting to spend time with F.

· Z has never repeated disclosure  nor does she hav any memory of it. Neg feelings from M.

· X strong wish not to see F – forcing her to will only fuel her resentment. 

· Trial J’s consideration of M’s parenting ability is appropriate.

Contact Centres
· Prev: not many CC ( opt for no contact

· Now: more CC ( support supervised contact

· Issue: what happens after supervised contact? Not a long term solution!
