LEC 9: DUTIES TO THIRD PARTIES & COLLEAGUES
1. GENERAL DUTY TO HONOUR THE LAW

· L has duty to obey existing laws and assist in enforcement
RE Cooke (1889), Lord Esher: 
“…the duty of a solicitor to his client arose from the relationship of solicitor and client. A solicitor had no relation with the client’s adversary which gave rise to any duty between them. His duty was, however, not to fight unfairly, and that arose from this duty to himself not to do anything which was degrading to himself as a gentleman and a man of honour”
Re B (1981) Moffit P (at 382) – Wendy Bacon case   
“…lawyer must foster respect for the law and its administration”

· No duty to support PARTIC law ( but if defy law ( likely to be considered unfit
3 aspects:

1. Duty not to undermine the law (institution of legal system)
2. Duty not to break the law

3. Duty not to assist a client or agent to break the law

1. Undermining the Law.

· This refers to LAW as the institution (public confidence)
· Can still advocate against a specific law ( but be careful not to undermine law itself 
Ambarde v Attorney General of Trinidad & Tobago (1936) (Lord Atkin p 325)

· Critisising any public act which had been done “in the seat of justice” was acceptable so long as it was done in good faith (genuine exercise of right of criticism)
· Do NOT suggest improper motives of admin of justice or act in malice

· “Justice is not a cloistered virtue, she must be allowed to suffer the scrutiny and respectful, even though outspoken, comments of ordinary men”

2. Breaking the Law

· Any conduct (personal/professional) – dishonest, illegal, bring profession to disrepute, prejudicial to admin of justice.

· Any crim offence (other than very minor) = struck off (even if no dishonesty)

· Re Weare (1893): landlord to premises as brothel (convicted) – struck off.
Kennedy v Incorporated Law Institute of NSW (1939)

· FACTS: Sol went to OS’s witness’ home and tried to get them to change testimony

· Rich J:  consideration is “whether the conduct is indicative of a failure to either understand or to practice the precepts of honesty or fair dealing in relation to the courts clients or the public”

Ziems v Prothonatary of the Supreme Court of NSW (1957)

· FACT: Bar manslaughter, 2 yr prison. Struck off. Bar appeal.

· HC: overturned – shouldn’t be struck off (suspension during 2 yr enough)

· Fullager, Kitto, Taylor JJ

· Personal conduct may be ground for disbarring – if show unfit and improper person

· BUT personal and professional life can be disassociated

· Crim conviction and sentences does NOT auto mean unfit

· Dixon CJ, McTiernan (dissent):

· Striking off is appropriate – Bar should just reapply.

A Solicitor v The Council of the Law Society of NSW [2004] HCA 1

· FACT: L plea guilty to aggr sexual assault of 2 girls (children of gf), investigating. Later found guilty of 7 similar charges – did not disclose to LS during 1st investigations. BUT when reach NSW COA, 7 convictions successfully appealed. 

· SC: struck off –acts, failure to disclose re 7 convictions during investigation.

· HELD: overturned – good citizen, remorse.

· Applied Ziems “need to examine the whole position”

· Consider detailed subjective and objective circumstances of offending behaviour
· Not sufficiently connected to the practice of law

3. Assisting a client or agent to break the law

· L help another break law = criminal offence AND PM

· NOTE: distinction between breaking law and finding loophole in law for client.

Leary v Federal Comm’r of Taxation (1980) – taxation scheme
· “When a lawyer steps outside of his or her duty to give advice to a client in accordance with a valid retainer, then a lawyer might be considered to have become an entrepreneur…The duty of a lawyer is to give advice on the meaning and operation of the law and not to encourage the client to participate in those schemes…”
· Entrepreneurial activity + promotion of tax scheme ( outside of L activity ( not protected 
2. LIABILITY TO THIRD PARTIES
· Eg. estates, family law

· No duty to 3rd parties BUT duty where relationship of proximity!
· Only through TORT or statute (FTA or TPA)
Hawkins v Clayton [1988] HC 15
· FACT: Will case. Client die. Firm didn’t try to find Exec (main Bene). 6 yrs later, found. By then, prop deteriorated and penalty for not paying death tax

· HELD: negligence - proximity
· Firm kept Will, knew client dead, able to locate Exec 

· Firm kept Will – purpose to give to Exec! 

· Eco loss if Exec not aware of appt was real and foreseeable

· Firm aware of expectation of duty

· Deane J – “Proximity Test” between firm and 3rd party
· Reasonable foreseeability 

· Reliance

· Assumption of responsibility

· Gaudron J – “Reasonable Expectation Test”

· L creates a reasonable expectation & reasonable for 3rd party to rely on expectation ( TORT 
Midland Bank Trust Co Ltd v Hett Stubbs & Kemp [1979]] Ch 384

· FACT: sol draw agt between F and S (giving option to buy farm). Sol didn’t register. F and S fall out – F sell farm to another. Later sol failed to check if registered.

· HELD: negligence (fail to register), but NOT neg for failing to check if registered
White v Jones [1995] 2 AC 207
· FACT: Will exclude daughter. Reconciliation. Sol prep Will to include daughters – client appt to come in to sign. Client died before signing.

· HELD: neg – 2 mth delay between instruction to do will and appt to execute
Hill v Van Erp (1997) H Ct

· FACT: Sol let Bene’s H wit to will – disallowed under law!

· HELD: neg.
· Brennan CJ: did not apply proximity BUT did say reasonably foreseeable that Ben would be damaged by sol’s neg

· Other judges: proximity – link between instructions by Dec, Sol telling H to Wit, Will fail

· Also public interest: promote prof competence, avoid disappointment of testators and Ben cos of sol’s neg.
Summerville v Walsh NSWCA 1998, Schiller JA :
· FACT: Dec injured and in hospital. Sol called to draft rushed Will. Dec so ill, can’t sign, just mark X. Will fail – 1st wife get money, not 2nd. Stat prov for when Decs cannot execute Will – didn’t follow cos Sol didn’t know (rushed).
· HELD: neg – should’ve known even though method rarely used.
“In my opinion, failure to have the will validly executed in the circumstances was a departure from the practice and standards adhered to by reasonably prudent and competent solicitors in connection with the preparation of Wills, and would be regarded as such by all reasonably prudent competent solicitor’s practising in the field.

3. DUTIES TO THIRD PARTIES
· Sol has NO duty to 3rd parties.

· BUT sol has duty to behave professionally in rel with 3rd parties.
PRs 32-36

· Preamble “…solicitors should, in the course of their practice, conduct their dealings with other members of the community, and the affairs of their clients which affect the rights of others, according to the same principles of honesty and fairness which should characterise their relations with the courts and other lawyers and in a manner that is consistent with the public interest”

Matter of Constantine Karageorge (1987)
· FACT: sol insulted OS client and lawyer
· “…the solicitor’s view of his professional duty towards a member of the public is entirely misconceived, if the lawyer in pursuit of his profession, deals with a member of the public he should do so in accordance with profession’s standards as to how its members should conduct themselves in such circumstances. There may be some acts which, although they would not be disgraceful in any other person, yet if they are done by a solicitor in relation to his profession may fairly be considered disgraceful and dishonourable conduct.” 

4. COMMUNICATIONS WITH THIRD PARTIES
· 3rd parties: gov agencies, reg bodies, Legal Aid, Wit
PR 34

· L must NOT:

· Represent something as true, when they know (or reasonably believe) untrue

· Make statements calculated to mislead/intimidate and which grossly exceeds legitimate assertion of client’s rights
· Threaten crim proceedings in lieu of civil proceedings

· Demand payment of any costs when unentitled
False certification of documents
Demetrios v Gikas Dry Cleaning Industries Ltd (1991) 22 NSWLR 561

· FACT: Mg doc – signed by H and W. Sol wit H but not W, but certify both. In Ct, W say never saw doc.

· HELD: damages + PM against sol

· Even though loss would’ve been suffered (if W properly wit) (  L still liable.

Graham v Hall & Ors (2006) NSWCA 208

· FACT: H got loan thru sol. H go to JP to wit H/W sig, but W not present.

· HELD: JP and sol shouldve recog W a vulnerable person!

Yaktini v Perpetual Trustees Victoria Ltd [2004] NSWSC 

· HELD: sol dishonest re client, who forged POA

Ginele Finance P/L v Diakakis (2007) NCWSC

· FACT: docs signed when client absent

· HELD: sol dishonest in dealings (insurer not liable)
The Council of the Law Society of NSW v Beverly [2008] NSWADT 251

· FACT: client advised to sign but not date or wit. Sol then wit without instructions.

· HELD: fine, reprimanded, costs.
Council of the Law Society of NSW v Xu [2009] NSWADT 67

· “Witnessing is an important legal function which cannot be regarded as a mere matter of convenience or perfunctory action. It is an action upon which others and the courts seek to rely.”
Letters of Demand

· PR: 34: L must not threaten criminal proceedings in lieu of civil

· Ok to demand civil action where also crim  action (eg. assault)

· But cannot suggest that L will NOT take crim action if OS pays us (civil)

Re a Barrister (1920)

· Where client has good civil COA + prima facie ground for crim charges

· L is NOT committing wrong in pressing for civil claim (pay up) even if threatens crim

· ONLY IF no agreement to suppress crim action in consideration of civil
Offensive letters
Weston v CCC Courts Administrator (1977)
· FACT: L write to staff member of Ct registry:

“…out of courtesy to our client we endeavoured to reach him by telephone to warn him that some mindless court official has decided out of the blue to list the case at very short notice…We wish to place on record our disgust at your utter lack of care and consideration for the public whom you are paid to serve”
· HELD: 

· Unbefitting conduct to write offensive letters to OS clients, gov dept, public

· Use of insulting language and indulging in acrimonious corresp ( bad for profession
Other
· PR 34.4: entitlement to costs:

· Debt collection: L cannot claim costs (associate with LOD)

· No entitlement unless agt (between client and OS) provides for OS to pay costs of debt enforcement upon breach

· PR 35: access to stationery:
· L must NOT allow L’s business name or stationery to be used by debt collection, mercantile, agent in manner likely to mislead public
5. PAYMENT OF FEES DUE TO THIRD PARTIES 
· Eg. doctor, engineer expert etc.

· PR 32: L must
· Inform 3rd party – YES, you will pay (personal liability for fees charged)

· Inform 3rd party – NO, you will NOT pay, but specify arrangements for payment

· Obtain sufficient funds from client to cover costs.
· Best to inform in WRITING
6. UNDERTAKINGS 
· Undertaking: promise to 3rd party or Ct

· Must honour undertaking to 3rd party: PR 33

· Communicate to 3rd party orall/writing in terms express/implied 

· Constitute undertaking to ensure performance of action/obligation

· In circ where 3rd party might reasonably be expected to rely

· Must honour strictly in terms and time (or reasonable time)

Breach of undertaking: 

Wade v Licardy –  (1993) NSW SC Bryson J - proceedings against sol
· Disciplinary proceedings - PM
· Summary jurisdiction under inherent powers of Supreme Court

· Ordinary jurisdiction (breach of contract or other statute law)

Disciplinary proceedings:

· Object of DP is “protect public” – but still may have orders for compensation

· Standing brought by LS, BA.

Summary enforcement:

· Only where undertaking given in simple circ and rights are clear (at settlement of conveyance – land tax must be paid, withdrawal of caveat produced, doc stamped) ( no debate

· NOT used where completely diff accounts of what happened

7. DUTIES TO COLLEAGUES 
PRs 25 – 31A

In all their dealings with other practitioners, practitioners should act with honesty, fairness and courtesy, and adhere faithfully to their undertakings, in order to transact lawfully and competently the business which they undertake for their clients in a manner that is consistent with the public interest.

Communications between lawyers.

PR 25 - “reasonable care to maintain the integrity of the profession”
· L (in all dealings with other L) must take all reasonable care to maintain integrity and reputation of profession – ensure that communications are courteous and avoids offensive/provocative language or conduct.
NSW Bar Association v Caffrey (No 3) [2008] NSWADT 85
· FACT: Bar insult etc Local Ct arbitrator in front of all parties

· HELD: PM
Communications with client of another lawyer 

PR 31 “not communicate with client of another practitioner without approval

· Only contact in situations of non communication by other lawyer.

· Thereafter notifies other practitioner

· Changing solicitors – orderly transfer of documents

Agency Relationships

· Situation: engage another firm as agent

· S310 LPA:

· If Firm1 intends to retain Firm2, must tell client:

· Firm2: costs calculated, estimate of total costs, billing intervals, rate of overdue interest

· Firm2 is not req to disclose to client, but must disclose to Firm1

Undertakings:

· Same as client – must honour: PR 26

· Must not give undertaking to another L if req cooperation of 3rd party, who is NOT party to undertaking or cannot be guaranteed to cooperate: PR 27
Must not ASK from another L – undertaking that is like in PR 27: PR 28

Russo v Dupree (1989) NSW SC

· Where 1st sol gives docs to 2nd sol ( cost protection undertaking:

· “It was not a personal obligation but rather that the first solicitor take the same steps for the protection of the second solicitors costs as he would have taken for his own costs.
Relations with barristers

· Prev: Bar can’t sue Sol to recover fees

· Sol only bound in honour to pay Bar’s fees

· NOW: Bar can sue for fees (contract with Sol or client directly): s83 LPA
· Bar must make costs disclosure to Sol or client.
Carver v Legal Profession Disciplinary Tribunal (1991)
· FACT: Sol continually fail to pay Bar

· HELD: PM

· NOT universal rule that failure to pay Bar ( PM

· Depend on fact 
8. ADVERTISING 

S84 LPA:

· L or B may advertise in any way they think fit, BUT must not: (1)
· False, misleading or deceptive (2)(a)
· Breach regs (1)
· Contravene TPA or FTA: (2)(b)

· Contravention is capable of PM or UPC (whether or not convicted of offence): (3)

Reg 24 LPR: PI matters
· L must NOT publish ad with ref or depiction of:

· PI; Circ in which PI might occur (any activity, event, circ that suggests PI etc); PI legal service 

· Contravention ( PM

Reg 26, 36 LPR 2005: exception for advertising specialty

· Reg 24 doesn’t apply where ad re L as specialist IF:
· Published in practitioner directory (states name, contact, practice area, specialty) OR
· Sign displayed at place of business (states name, contact, specialty) OR
· Internet website

·  “accredited speciality” means under an accreditation scheme  

APLA Limited v Legal Services Commissioner (NSW) [2005] HCA 44:

· ISSUE: ad restrictions – contravene Con?

· HELD: no – ad restrictions are OK

· “restrictions on the marketing of legal services are not incompatible with a system of representative and responsible government”
