LEC 10: DISCIPLINE

Two types of misconduct

· Professional misconduct – misconduct arising from their professional activities

· Personal misconduct –misconduct as a result of conduct in their personal capacity.

Misconduct

Kennedy v The Council of the Incorporated Law Institute of NSW (1939)
· FACT: L talk to Wit at home (not allowed)

· Misconduct charge does NOT nec fall within a legal definition

· Does NOT need to amount to offence at law
· Enough if a ‘grave impropriety affecting professional character’ (not fit/proper/good fame)
· Conduct is indicative of a failure to understand or practise the precepts of honesty or fair dealing with courts, clients or the public

Complaints and investigation

Supreme Court (admission/discipline)
· Has inherent power with respect to the discipline of barristers and solicitors – Barwick v Law Society of NSW (2000) HC
· Determine if L is fit and proper person to be L.
· Power still remains despite stat tribs hearing matters: s590 Legal Profession Act 2004 (NSW)

Legal Services Commissioner

· Complaints can be made and investigated by:

· Legal Services Commissioner

· Relevant professional association (LS or BA)
Administrative Decisions Tribunal (Legal Services Division) (hearing)
· S560 – ADT conducts PM and UPC as public hearings unless otherwise ordered.

· S559 – participants entitled to legal representation.

· S558 – rules of evidence apply.
· Onus rests on complainant: Southern Law Society v Westbrook (1910) (HC)
· ‘Briginshaw standard’ – reasonable satisfaction
Process:
· Complaints come from clients, court, colleagues ( made to Office of Legal Services Commission (OLSC), LS and BA
· LS and BA have Professional Conduct Committees (including lay & academic members) 

· Prepare report (info from complainant, lawyer, enquries, findings)

· Advise Council
· Can decide to commence proceedings in ADT IF Com or Council (LS/BA) is satisfied of reasonable likelihood of finding PM or UPC: s538
Professional misconduct
Allinson v General Council of Medical Education and Registration (1894) (CA) per Lopes LJ:

· FACT: a medical practitioner, not L.

· ‘Infamous conduct in a professional respect’ – something which would be reasonably regarded as ‘disgraceful or dishonourable by his professional brethren of good repute and competency
· Practitioner’s peers – what would they say?

Breach of Practice Rules

· Likely to constitute PM

Clyne v NSW Bar Association (1960) (HC) 

· Practice rules may fall into two categories:

· Conventional rules – regulating conduct – eg rules re advertising, retainers
· Breach of conventional rules – treated seriously, but not disbarment, unless part of deliberate and persistent system of conduct

· Fundamental rules – generally accepted standards of common decency and fairness – eg rule not to lie in court

Personal misconduct
Ziems v The Prothonotary of the Supreme Court of NSW  (1957) (HC)

· FACT: manslaughter case

· HELD:

· L may be disciplined for PERSONAL misconduct (although less relevant than prof)

· Kitto J discussed 2 classes of conviction

· Such magnitude - difficult for colleagues to associate professionally.

· Less serious convictions.

Cases of personal misconduct

Drug convictions - Prothonotary of the Supreme Court of NSW v P [2003] NSWCA 320:
· FACT: drug trafficking, plead guilty, 6mth sentence, addicted but rehab and remorse, 13 yr practice, good character refs, willing to undergo urine/med tests

· HELD: propositions in deciding fitness to remain on roll:
· Onus on complainant to show NOT fit/proper

· Striking off should only be made when probable that L is PERMANENTLY unfit to practise

· Conviction of serious offence is not nec sufficient reason to strike off

· BUT Conviction/imprisonment is relevant and carries degree of disgrace already

· Look at conduct in conviction – so personally disgraceful character that L should not remain member of honourable profession?

· Pleading guilty – usually counted in L’s favour

· Personal conduct may show unfitness IF amounts to incompatibility with personal qualities essential to practise (eg conduct over long time)

· Fame: reputation in community, Character: actual nature of person

· Application is considerable sig

· Question is re PRESENT fitness, not fitness at crime
Defrauding a company in a position of director - Prothonotary of the Supreme Court of New South Wales v Carr [2003] CA 2
· FACT: misuse of funds
· HELD: struck off
· Note: close to type of L work (show disregard for honesty/integrity)
Failure to disclose a charge of murder - The Prothonotary v Del Castillo [2001] NSWCA 75 
· FACT: fight with friend, killed, acquitted, 10 yrs ago. Did not disclose (cos acquitted).
· HELD: NOT struck off
· Not serious defect to make L unfit
· Below appropriate standards, but still standards.
Dishonest applications to purchase shares - The Council of the New South Wales Bar Association v Sahade [2007] NSWCA 145 
· FACT: fraud $10K, 27yo, inexperienced in financial/commercial
· HELD: NOT struck off
Case principles

· Personal conduct may show unfitness IF it amounts to incompatibility with personal qualities essential for the conduct of practice – Cummins’ case
· Question is present fitness, not fitness as at the time of the crime - Prothonotary v Del Castillo [2001] NSWCA 75
· Fame refers to a person's reputation in the relevant community, character refers to the person's actual nature - McBride v Walton (NSWCA 15.7.1994)
Statutory Misconduct

· UPC: s496 LPA

· PM: s497 LPA

· Conduct capable of being UPC or PM: s498
Unsatisfactory professional conduct: s496
Definition of ‘unsatisfactory professional conduct’ includes

· “…conduct of an Australian legal practitioner occurring in connection with the practice of law that falls short of the standard of competence and diligence that a member of the public is entitled to expect of a reasonably competent Australian legal practitioner.”

Professional misconduct: s497
(1) Professional misconduct includes:

(a) Unsatisfactory professional conduct of an Australian legal practitioner, where the conduct involves a substantial or consistent failure to reach or maintain a reasonable standard of competence and diligence, and

(b) Conduct of an Australian legal practitioner whether occurring in connection with the practice of law or occurring otherwise than in connection with the practice of law that would, if established, justify a finding that the practitioner is not a fit and proper person to engage in legal practice.

(2) For finding that an Australian legal practitioner is not a fit and proper person to engage in legal practice as mentioned in subsection (1), regard may be had to the matters that would be considered under section 25 or 42 if the practitioner were an applicant for admission to the legal profession under this Act or for the grant or renewal of a local practising certificate and any other relevant matters.

Conduct considered: s498

WITHOUT limiting the definitions of UPC and PM: conduct capable of being UPC/PM:

a) Contravention of the LPA, regs or rules
b) Charging excessive legal costs

c) Conduct leading to conviction for:

i. serious offence, or

ii. tax offence, or

iii. offence involving dishonesty
d) Aus L - conduct  surrounding insolvency
e) Aus L - conduct involving disqualification from being involved in managing corp.

f) failure to comply with notice under Act or regulations
Other Provisions

· Other provs can declare certain conduct as being capable of PM or UPC.

· S17: Firm cannot knowingly employ disqualified person or person convicted of serious offence

· S66-67: applier or holder of PC must ‘show cause’ – event, must explain/prove why they are fit/proper to hold PC. If fail to provide ‘show cause’ statement ( PM.

· S84: advertisement is reasonably regarded as false, misleading, deceptive, contravene FTA or TPA

· S85: also advertising ( PM
· S317: failure to comply with costs disclosure requirements.

· S347: providing legal services without RPS.

· S376: fail to produce docs to Costs Assessment Review panel

· S517: fail to comply with Commissioner’s order for mediation
· S574: fail to comply with ‘compensation order’
· S608: breach of undertaking to Commissioner, ADT
· S671: fail to comply with investigatory powers ( PM

· S676: misleading an investigator ( PM

· S719: principal of firm – responsible for acts of employees

Tax cases

· Failure to pay income tax.
NSW Bar Association v Cummins [2001] NSWCA 284:
· FACT: Bar fail to lodge income tax return for 38 yrs.

· HELD: permanently unfit to practise
“There are four interrelated interests involved. Clients must feel secure in confiding their secrets and entrusting their most personal affairs to lawyers. Fellow practitioners must be able to depend implicitly on the word and the behaviour of their colleagues. The judiciary must have confidence in those who appear before the courts. The public must have confidence in the legal profession by reason of the central role the profession plays in the administration of justice.” (Spigelman CJ)

Determination of Tribunal

ADT has power to make ‘protective orders’ (public): ss562-566 LPA

Removal from rolls (struck off): s562(2)(a)

Suspension of practising certificate for set period: s562(2)(a)
· Especially where unfitness based on mental/physical condition. E.g. Re B (A Solicitor) (1986) (Vic): not guilty of attempted murder cos of insanity plea
Conditions imposed re supervision/medical treatment

Reprimand: s562(2)(e)
· Name put on disciplinary register.
· Where striking off roll or suspension would be too far
· Public censure for misconduct (blot on character/reputation): In re Moseley (1925) (NSW)
Fine: pay max amount: $10K (UPC) and $75 (PM): s562(4)(a) and s564(7)
Compensation to client: 

· If UPC or PM AND complainant has suffered loss bcos of conduct: s571

· Limited to within 6 yrs of disciplinary hearing

· Orders:

· Cannot claim or must pay back whole/part of legal fees

· Lien discharged

· L pay specified amount for loss (max $25K)

· No compensation where complainant received/entitled to compensation from Ct or fidelity fund (double dip): s572(2)

· Compensation does not affect complainant’s ability to get another remedy, BUT compensation will be taken into acct when determining remedy: s575
· NOTE: client is better to sue in tort/contract (no money limit)
