Vicarious Liability & Non-Delegable Duties
Vicarious Liability:

· Individual liable for wrongdoing of other to 3rd party eg. employer-employee

· Strict liability – directly liable for another’s conduct

Non-delegable Duty:

· D is not able to delegate a duty to care of someone else eg. hospital has non-delegable duty to public patients

· Personally liable - D is not able to divest DOC and thus is personally liable.

Policy Reasons:

· P has great chance of receiving damages if recovering from employer rather than employee, hospital rather than staff etc.

· Since employer/principal benefits from running of business ( bear risks as well.
· Encourages accident preventions – gives employer financial interest to ensure employees take care.

Vicarious Liability:

Elements:

· Relationship of employment/agency between D and wrongdoer

· Tort committed

· Tort occur during course of the relationship

Employer and employee:

· Established form of tortious liability: “it has long been accepted as a general rule…that an employer is vicariously liable for the tortious acts of an employee”: Hollis v Vabu.

· Elements:

· Employment relationship

· Neg conduct occurs during course of employment.

Employment Relationship:

· Distinction between employee/employer and independentcontractor/employer – eg. chauffeur and taxi driver
· Independent contractor ( no vicarious liability.

· Zwjs v Wirth Bros: is a flying trapeze artist an employee or independent contractor?

a. Test: control (hire/fire), renumeration.

b. Held: employee.
· To determine legal relationship, look at:

a. Description of position in verbal/written contract

b. Tools supplied or maintained by employer (IC uses own)

c. If work can be freely subcontracted to someone else (if so, IC)

d. Who controls whom (employee if employer decides how, when and where work is)

e. If normal wage is paid – not commission, retainer etc

f. What forms of tax paid and by whom.

· BUT – no single test sufficient: Stevens v Brodribb Sawmilling – fellers, sniggers, truckers in timber industry independent contractors? P trucker injured through neg of snigger. Held: NOT v liable.

· HC identified “indicia’ of employment contract:

· Mason J (Brennan agreed): degree of control exercised over a person, mode of renumeration, provisions and maintenance of equipment, obligation of work, hours of work, provision of holidays, deduction of income tax, delegation of work by putative employee.

· Wilson, Dawson JJ: non-employment relationship – work involving a profession, trade or distinct calling on the part of the person engaged, the provision by him of his own place of work or his own equipment, the creation by him of goodwill or saleable assets in the course of his work etc.
· Applied VARIOUS indicia.

· Also done in Hollis v Vabu: appellant knocked over by bicycle courier. Courier unidentified but wearing uniform with trade name. Held: V vicariously liable for neg of courier – employees.
· Couriers wore uniforms – representatitives, emanations of Vabu.

· Vabu governed financies/leave arrangements of couriers

· Couriers not running own business or freelancing

· Couriers not providing skilled labour

· Vabu had considerable control over couriers – little choice in work

· Totality of relationship

· Public policy.

· Vabu v FC Tax: couriers found to be independent contractors in taxation. But this did not mean so in negligence.

During Course of Employment:
· Broadly interpreted – irrelevant that employee had not been instructed by employer to neg act
· Century Insurance v Northern Ireland Road Transport Board: petrol truck driver transferring petrol from truck to underground tank in garage. Lit cigarette and threw on floor. Fire and filling station burnt down.
· Driver’s employers – vic liable. Done in course of employment even though not authorized to smoke while loading.

· Canterbury Bankstown RLFC v Rogers: 2 rugby players, high head tackle. Held: vic liable as not outside scope of employment even though outside rules.

· Passion and resentment: employers not vic liable for acts of passion/resentment.
· Deatons v Flew: barmaid threw glass of bear as customer in anger at his foul behavior. Held: not vic liable.
· Irving v Post Office
· Unconnected acts: must be connected with employment.
· Eg. employer not vic liable for employee using employer’s vehicle for purpose unconnected with employer – gone on “frolic of his own”.
· Ruddiman & Co v Smith: employer used washroom supplied for employees after hours. Left tap and flooded adjoining premises. Held: vic liable.
· Aldred v Nacano: D using washbasin at end of working day, pushed it to move and startle fellow employee. Held: independent act not connected.
· Employer prohibitions: distinction between prohibition which limits sphere of employment or which deals with conduct in employment: Lister v Hesley Hall.
· Rose v Plenty: employer gave strict instructions to milk roundsman employee – not to give lifts on float and employ children. Defied and boy injured by neg driving of roundsman. Held: vic liable as “prohibitions” considered as relating to CONDUCT of work – not limiting course of employment. 
· Phoenix Society v Cavanagh: drunken bus driver collided with car, injuring P driver. Bus driver specifically warned not to drink/drive. 

· Employer still liable.

· Bugge v Brown (leading case!!!): farmhand entitled to meat as part payment. D grazier gave P raw meat and told him to cook in small hut on D’s land. P cooked elsewhere and caused fire to spread to neighboring property. Held: vic liable as lighting of fire within scope.
· Higgins J: employer liable for damage rom neg use of fire on his land if he has sanctioned lighting of fire anywhere on his property
· Issacs J: to be violation outside empoyement – must be conduct complained of so distinctly remote and disconnected from his employment as to put him qua that conduct virtually in the position of a stranger.
· McLean v Tedman: garbage collector ran from side to side (faster) and run over. Not allowed to do. Held: vic liable.
· Limits on employer authorization:
· Ilkiw v Samuels: conductor took wheel of a bus – not within course of employment of bus company. Employer not authorized conductors to drive buses.
· Twine v Bean’s Express: hitchhiker given lift by employee contrary to express instructions. Hitchhiker died. Held: no vic liability as servant acting outside scope of employment.
· ALSO affected by where and when neg occurs – though not conclusive.
· Kirby v National Coal Board: mine woker left the working face of the coal mine – not in scope of employment.
· Williams v A & W Hemphill: deviation from intended route may take employee outside sceop of employment.
· Criminal acts of employees: criminal nature of act does not affect whether employer is vic liable – other stuff still applies.
· Morris v C W Martin & Sons: woman took mink fur to D for cleaning and employee stole. Held: vic liability – in theft.
· NSW v Lepore; Samin v Qldl; Rich v Qld: majority said school may be vic liable for sexual assault on students. But not established in Aus courts yet, only in Canada.
Principal and Agent

· Principal gives agent authority to act/enter into agreement on behalf of principal (equitable fiduciary relationship).

Car owner and driver:

· Owner of car is vic liable for neg acts/omissions of driver of car. 

· Two elements:

· Request by owner that driver use car

· An interest by owner in purpose for which vehicle is driven

· Established in Soblusky v Egan: S purchased interest in car from Behrendorff, who purchased car under hire-purchase agreement. Failed to notify of transfer to Commission of Main Roads. Soblusky thus a bailee.
· Presumption of agency: s53 Motor Accidents Act 1988 (NSW).

· Launchbury v Morgans: angecy created through the “delegation of a task or duty” – but rejected as too wide.

· Rejected in Scott v Davis: owners of airplane had party and got pilot to fly guests around. Crashed, pilot killed and guests injured. P injured argued that S v E principle applies to aircraft.
· Held: not vic liable for neg as owner had not retained any direction over plaine.

· THUS: principle of agency does NOT extend beyond cars.

Principal holds out agent:

· Element of principal holding out the authority of the agent must be present.
· Narrower test than “course of employment” – P only liable for A’s conduct for acts done with ref to carrying out that authority.

· Colonial Mutual Live Assurance Society v The Producers and Citizens Co-operative Assurance Co of Australia: insurance company left agent choice of arguments to solicitor business. Defamed another business. Held: insurance company vic liable.
Non-Delegable Duty:

· Not a duty to take reasonable care: Kondis v State Transport Authority.
· THUS: no defence that the duty was delegated to an appropriately qualified contractor/employee.
· Rather a duty to see that care is taken
· Policy: enables liability to operate where vicarious liability cannot (eg. independent contractor)
· NDD and ordinary DOC not distinguished, but uses:
· D’s control/supervision of negligent person
· Vulnerability of P
Hospital and public patient:

· Hospitals are liable for all those who discharge services in its name (whether independent contractors or not): Ellis v Wallsend District Hospital (1984): surgeon operated failed to warn of risks. D argued that doctor was honorary (just used venue for work). Held: NDD.
· Albrighton v RPA Hospital: neg treatment of public patient. More likely to be NDD. Also went to hospital for treatment, not particular doctor. Ultimately – settled out of court.
· Distinguish from “private” patient (chooses/consults specialist privately): Ellis v Wallsend. 
· UK – does not distinguish.
School authority and pupil:

· Established in Commonwealth of Australia v Introvigne (1982).

· NSW v Lepore; Samin v QLD; Rich v QLD:

· School authority liable for teachers sexually assault students – left open for future cases.
· Majority held: not liable. Kirby: might succeed in vic liability using sufficiently connected test (Canada).
· THUS: non-delegable duty cannot be breached by intentional sexual assaults.

Danger to neighboring land users:

· Burnie Port Authority v General Jones: BPA occupied warehouse stored flammable insulating material and allowed welding. Storing and welding done by independent contractors. GJ had vegetables stored in warehouse and burnt.
· D had control of premises, while other (neighbor in vicinity of D) had no control/vulnerable.
· THUS: any dangerous use of land which is detrimental to neighbors will be subject to NDD.
Employer and employee/independent contractor
· Kondis v State Transport Authority: P employee injured by jib of crane that fell on him. Crane operated by independent contractor hired by D employer.

· HC: D not vicariously liable for neg of independent contractor – liable for P’s inuury due to non-delegable duty of employer to employee.

· THUS: non-delegable duty of employer to employee.

CLA s5Q:

· Breach of non-delegable duty to be determined as if it were vicarious liability.
· Thus, scope of VL is relevant – whether act of tortfeasor (employee) was connected with the tasks/work delegated to him.

Concurrent Liability

· More than 1 tortfeasor causes damage to P – thus all liable.

· Happens in:

· Joint tortfeasors

· Several concurrent tortfeasors

· Several tortfeasors causing different damage

Joint Tortfeasors:

When does this occur:
· Persons commit 1 tort so that P has only one cause of action. eg. vicarious liability, principal/agent, partnerships.

· Also where they act in concert – establish that there was “a concurrence in the act/acts causing damage not merely a coincidence of separate acts which by their conjoined effect caused damage”: The Koursk (1924).

· Eg. Thompson v Australian Capital Television: HC – 2 tv stations which broadcast defamation pursuant to licence agreement between them. Held: joint tortfeasors.
· “the journalist, printer, publisher and distributor are joint tortfeasors in respect of the ultimate publication of a libelous periodical or book”.

· Also: 2+ persons share a joint DOC. Eg. joint occupiers of premises where visitor is injured.

Single judgments:

· Judgment, settlement, release of 1 tortfeasor ( no proceedings or recovery against any of the others.

· Thompson v Australian Capital Television: “where there was a joint tort there could be only one action and one judgment for the whole amount of damages”.

Several Concurrent Tortfeasors:

· Single injury caused by separate tortious acts which combine together.

· Eg. Chapman v Hearse: Dr Cherry’s death caused by two separate neg acts by Ds, Chapman and Hearse.

· Eg. two neg drivers in collision will BOTH be liable to hurt passenger in one car.

· P has separate causes of action against each tortfeasor ( even though ONE injury suffered.

· BUT cannot recover more than 100% of loss.

Several Tortfeasors causing different damage:

· Separate tortfeasors each commit separate tortuous act ( cause separate/different damage to same P.
· No question of contribution ( each is responsible for damaged caused by each.
· Performance Cars v Abraham: second collision damaged car on same panel that had already been damaged by first. Needed to be resprayed at time of second collision – held 1st tortfeasor liable for spraying. NO shared cost of respraying.
EFFECT of Joint and Several Liability:

· P may not recover damage more than 100%.
· P may choose which tf to sue ( often one with “deepest pocket”.
· THUS: where 1 tf is bankrupt/untraceable ( another liable for whole of P’s damage
No Contribution at Common Law:

· Common law: tf whom judgment obtained etc ( no right to require contribution from other tf: Merryweather v Nixan. 
Contribution Legislation:

· CL abrogated by legislation: Law Reform (Misc Provisions) Act 1944 (NSW) s5 – effect is that any tf liable in respect of damage may recover contribution from any other tf who is or would if sued be liable in respect of same damage.

· Difficulties in interpretation – does not seem to require judgment against tf before a claim in contribution can be made. THUS: can claim contribution even where P has not commenced proceedings against tf or proceedings have been statute-barred.
· Calculation: Quantum of contribution payable by respective tfs ( court decide what is “just and equitable”. Thus, court has wide discretion in assessing contributions.

· Contributory negligence: does NOT apply to P’s CN. Tfs cannot recover from P. Rather, P’s reduced amount of damages is apportioned amongst Ds.

· Vicarious liability: contribution recovery seems to defeat purpose of vicarious liability.
· Employers able to fully recover contribution from employee’s neg.

· Lister v Romford Ice & Cold Storage: employee injured by neg of another employee. Employer sued on vic liability and claimed contribution from tf (fellow employee).

· Ratio is uncertain (bare majority let employer win): subsequent cases view that Lister means contribution legislation provides indemnity for an employer, who is vic liable.

· Employees Liability Act 1991 (NSW): removed effect of Lister.
Proportionate Liability (CLA) Pt 4, s34.
· Pure economic loss or damage to property ( P can only recover from D proportion of loss caused by tort of that D. THUS: P bears loss where wrongdoer is untraceable or insolvent.
· Apportionment of responsibility/liability is made by court on basis of “just and equitable”.
· Mandatory duty to notify P of any other tfs.
