2 Types of Land Ownership
CONCEPTUAL DIFFERENCES:

Torrens Title (TT)

· Created by statute (implemented by Real Property Act etc).

· Interest can be registered/unregistered
Old System Title (OST)

· Common law/equity in Britain

Breskvar v Wall (1971): Barwick

	TT

· System of title by registration
· Title given by State

	OST 

· System where you can register (OPTION)
· Title is given by person (Vendor)
· Title is only as good as person whom you bought it from (ie, if not the true owner – get nothing).


Timeline of Torrens Title (TT)
1. Exchange of contracts (contract/sale)
· 2 copies (signed by Vendor/Purchaser) ( exchanged
· On exchange, V/P gets equitable interest - right for specific performance to complete contract. (Tanwar Enterprise v Cauchi (2003)) 
· Also bound by damages etc if contract is broken.
2. Settlement/completion

· Signed TRANSFER is delivered to P.
· Usually P simultaneously pays balance and V also hands over CT.
3. Lodgement

· Transfer is lodged with Certificate of Title (CT) to Registrar-General.
· Must be registrable form (ie same names on Transfer and CT).
· Certificate of Title (aka folio):
	Schedule 1:

Vendor

Purchaser
	Schedule 2:

Mortgages

Leases

Easements

Restrictive Covenants


4. Registration
1. s41: title by registration
2. s42 title is INDEFEASIBLE (undefeatable). Lists exceptions to above.
3. s43: in absence of fraud, person interested in being P can assume correctness of CT when dealing with reg V (Mayer v Coe).
Rules of Indefeasibility
1. 1st Sch people are subject to anyone reg in 2nd Sch.

2. If two people are 2nd Sch people – order of registration prevails (1st prevails)

3. Reg person prevails over unreg person.
Indefeasibility
Mayer v Coe (1968):

· Mayer left title with solicitor (S). S forged M’s signature to have C as mortgagee on Sch 2. C did not know forged. S registered C as mortgagee.
· TT: forgery is unenforced PRE-registration. Once registered, C has INDEFEASIBLE mortgage. C wins.

· OS: forgery is never inforced. M wins.

Commonwealth v NSW (1918):

· NSW gives title. Title comes from State.

Immediate or Deferred?
· Immediate: example - Mayer v Coe.
· Deferred: person who registers void dealing is not indefeasible UNTIL they enter into further transaction with another person, who THEN gets registered.
· Gibbs v Messer (1891): Deferred was favoured.
· Clements v Ellis (1934): 2/4 judges approved deferred.

· Frazer v Walker [1976]: immediate was preferred.
· Immediate now supported by Mayer v Coe (1968) and Breskvar v Wall (1971).

AMBIT OF INDEFEASIBILITY
Bursill Enterprises v Berger Bros (1971):

· Adjoining properties subject to easement. Neighbour can drive through strip of land (right of way) and ALSO can build 12ft up above right of way.

· Easement (and right to airspace above) was registered ( N WINS.

Fels v Knowles:

· Owner was Trustee (holds land in trust for beneficiary). Trustee can lease but NOT sell land. Lessee given option to purchase (in lease).Lease was registered.

· Held: T has no power to sell, but since REGISTERED ( indefeasible right to option to purchase.
Koteff v Bogdanovic (1988)

· K registered as owner. Told woman that she would get property, if she looked after him until he died. This was not documented. W has equitable right to land.
· OS: woman would have won.

· TT: Son in dad’s will, not subject to her ( REGISTERED ( extends to gifts.
State Bank v Berowa Waters (1986):

· SB (mortgagee) to BW (owner). BW pays SB mortgage ( discharge of mortage is REGISTERED. SB made mistake and wants BW to pay MORE. BW refuses.

· TT: REGISTERED discharge ( indefeasible.
EXCEPTIONS TO INDEFEASIBILITY
Prior folio s42(1)(a)
· Error by R-G where two different CTs created for same land.

· s42(1)(a): the CT first issued prevails.

Omitted/misdecribed easement in CT s42(1)(a1)
· In OS times, many easements were unwritten/implied. After TT, could not expect all to become written and registered. THUS exception.

· Situation 1: Omitted easement defined: easement over servient tenement (owner) created in OS. Switch to TT, easement (unregistered) is still enforceable: James v Stevenson [1893]; Beck v Auerbach (1986); Dobbie v Davidson (1991)
· Situation 2: TT land, but error of R-G leads to easement (originally reg) being deleted. James v R-G (1967): OST easement became TT and easement registered. Admin error deleted easement. J buys property, where no easement is recorded.
Profits a prende s42 (1)(b)
· Define: right to go on land and remove soil/produce.
· Unreg PAP under OS will prevail over TT interests.

Misdescribed parcel s42(1)(c)
· s42(1)(c): CT misdescribes boundary measurements. Application can be made to have error fixed.
Short Tenancies s42(1)(d)
· Protects unregistered lessees

· Prerequisite.
1. Period of lease and any option to renew < or = 3 years

2. Reg P had acquired land with notice of lease.  
· Notice means:

1. Actual: actual knowledge of

2. Constructive: should have had if I had made all reasonable enquiries that a prudent person would have made in my position

Marsden v Campbell (OST):

· V and Prop subject to mortgage. V sells to P who knows that V is subject to mortgage. P KNEW mortgagee was grazing animals on Prop. Mortgagee was also tenant. 

· Held: P should have made enquiry re mortgageee.

3. Imputed: actual/constructive notice of Agent ( imputed onto Principal
Clyne v Lowe (1968): applied above where P acquired property knowing that it was being occupied by someone other than V.
United Starr-Bowkett Co-operative Building Society (No 11) Ltd v Clyne (1967): applied above where mortgagee acquired mortgage knowing land occupied by person other than mortgagor.
Fraud ss42 and 43
· What is fraud?

Wicks v Bennett (1921): Pre s42(1)(d)

· P has notice of unreg lease. V subject to unreg lease. P gets reg in 1st Sch. P tries to evict Tenant .

· Held: NOT fraudulent to know about Tenant. Notice of itself is NOT fraud.

Stuart v Kingston (1923):

· Fraud is “personal dishonesty” and “moral turpitude”

Loke Yew v Port Swettenham [1913]:

· Eusope (TT owner) sold land to L. L transferred but not registered. E sold rest of land to P and warned that L had part of land. P said “we’ll look after L”. E transferred all land (incl L) to P. P registered and tried to evict L.

· Held: P had fraud in statement ( said something but intended to do otherwise.

National Bank v Hedley [1984]:

· Bank (mortgagee) for Mr/Mrs H. Mrs H signature forged by Mr H. Bank officer did not know forged, but knew had not witness her signature (reports witness both)
· Held: not indefeasible – as bank cannot give to R-G a “properly witness mortgage” that had knowingly NOT been properly witnessed ( fraud.
· THUS: Fraud need not involve conscious decision before registration to defraud unreg person.
Breskvar v Wall (1971)
· B had TT and borrowed money from Petri (mortgagee). Petri persuaded B to sign a blank Transfer of Property and put in his grandson (W)’s name. Registered. W does not pay and thinks it is a gift from P. W sells land to company (C), who settles. Pre registration, B argued that they never sold land.
· Held: Agents acts fraudulently on behalf of Principal – imputed on P, even if P does not know. B wins.

Schultz v Corwill Properties (1969)
· C is reg owner and controlled by woman. Woman’s son is the solicitor of C. Son went to Schultz to borrow money. Schultz is reg mortgagee. Son forged discharge of mortgage.

· Fraud of son on behalf of Corwill? NO – son on “frolic of his own”.

· Distinguished from Breskvar v Wall.

Assets Co v Mere Roihi [1905]

· A has TT. Under NZ Native Title, A should not have purchased land before approval. 

· Held: TT won over Native Title requirements. NOT fraudulent if they should have known but did not. Needs to be ACTUAL fraud.

Bahr v Nicolay (No 2) (1988)

· B reg owner in financial difficulties. B transfer to N (reg). N leases Prop to B for 3 years with option to repurchase for inflated figure of $45K (unreg). N transfer to Thompson ($40K), who knows about B’s lease and option. Prop rises to $1000K worth and T doesn’t want to give it back to B for $45K.
· HC: B won. 
· Mason/Dawson JJ: relied on fraud. Argued that fraud should not be limited to dishonesty that takes place PRIOR to registration. 
· Wilson/Brennan/Toohey: fraudulent intention must be formed PRIOR to registration. Not fraudulent to depart from promise given prior to registration. Applied personal equities exception.
Leros v Terara (1992)

· V is landlord. Had unreg lease for 5 years with option to renew for 7 years. Near end of lease, V tries to sell to P and, at same time, L exercises option. P does not agree to buy subject to lease. V (in error) thinks that because P knew, P is subject to lease (trying to outsmart P) and left it out of the contract. P gets registered and argues not subject. L argued fraud to depart from lease.

· Distinguish from Bahr v Nicolay (NOT fraud) as P never agreed to subject. T however, agreed and went back on promise.

Bank of South Aust v Ferguson (1998)

· F goes to bank for loan. Officer is familiar with F and alters figures so that F qualifies (income, liabilities etc). F did NOT know officer did that. Bank reg mortgage. F goes into financial troubles. F’s solicitors find out about altered figures and argue fraud.

· HC: not fraud as F knew how much borrowed. Fraud between bank and officer did NOT cause F’s loss.

Personal Equities

· Not expressly stated in words.

· Recognised as an exception in Frazer v Walker (1967)
BASIC CASE of PE: reg creates unreg or agrees to it

Barry v Heider (1914)

· B (reg) gets mortgage from Schmidt, but stupidly does it via signed Transfer. S dishonest and tells H that he has bought B’s property. H (unreg) takes mortgage to S and registers Transfer and Mortgage. Before registration, B gets injunction. THUS: B (reg) v H (unreg)

· PE arises where:

1. Reg person’s conduct cause or contributes to creation of third parties’ unreg interest; or

2. Reg person creates unreg interest

Bahr v Nicolay (No 2) (1988)

· PE arises where:

3. Reg person agrees to 2nd person to be subject to unreg 3rd person (on trust)

PRE-EXISTING RELATIONSHIP CASE:
MML v Gosper (1991)
· Mrs G gets mortgage from MML. Mr G (unknown to Mrs) borrows even more and forged her signature. MML demands money from Mrs G after Mr dies.

· Mahoney: distinguished from Mayer v Coe (where bank wins despite forgery), because of PRE-EXISTING RELATIONSHIP between Mrs G/MML (mortgagor/mortgagee). Thus, mortgagee owed obligation to Mrs G not to use CT without her authority ( had breached that obligation.

· Kirby: agreed with Mahoney, but also argued that MML failed to deal directly with Mrs G.

· Meagher (dissent): NOT distinguishable from Mayer v Coe. Thus, MML should win.

Tanzone v Westpac (1999)
· Windeyer (unreported obiter dicta) cast doubt on MML v Gosper principle: handing over mortgage involves use of deeds. And never in his practice (as conveyancing solicitor) did they seek consent.
THUS: MML v GOSPER is GOOD LAW. But is up to HC decision to affirm or reject it once and for all.
Grgic v ANZ Banking (1994):

· Mr G senior (owner). Wife and son get mortgage from bank over Mr G S’s property. Bank officer asks to bring Mr G in. Wife/son bring in imposter and mortgage registered. 

· Distinguished from MML v Gosper (no pre-existing relationshing). THUS: apply Mayer v Coe.

Story v Advance Bank (1993)

· S affixed company seal on mortgage to Bank. Registered. Company argues that S went on “frolic” of his own.

· HELD: Apply Mayer v Coe ( indefeasible mortgage.
Snowlong Pty Ltd v Choe (1991)
· V subject to lease (3 yrs or less). V sells to P subject to L, but L is unregistered. P registers and tries to evict Lessee.
· Wood J: L can rely on BOTH fraud and PE, as fraudulent to buy with intention to go back on promise AND PE as P agreed to be subject to 3rd unreg party (Bahr v Nicolay).
Inconsistent Legislation:

· Family Law Act 1975 (Cth) overrides: reg owner subject to rights of spouse.
· Bankruptcy Act 1966 (Cth) overrides: reg owner subject to rights of trustee in bankruptcy.
· Environmental Planning and Assessment Act 1979 (NSW) overrides sometimes: Hillpalm v Heaven’s Door [2004]
· Inconsistent State acts: later State legislation overrides earlier leg (Pratten v Warringah SC (1969))
Possessory Title
· Squatter after 12 years of unreg continuous adverse possession has BETTER title than a reg person. 
· After 12 years, reg owner loses right to sue: Limitation Act 1969 s27

· Squatter can then make an application to be put on Sch 1: s45D of RP act.
· Must be WHOLE parcel of land: s45D RP act.

Mulcahy v Curramore [1974]:

· Bowen CJ: Possession must be

1.  “open, not in secret”;

2. “peaceful, not my force”; and

3. “adverse, not by consent of the true owner”.

· Possessory title can be made of series of possessors: eg. may be dependent upon each other, have an agreement. However possessor at time of 12 years is entitled to PT.

Kirby v Cowderoy [1912]

· Don’t have to be on property ALL the time. Show of continuous acts of possession is enough.

Examples of continuous possession:

· Maintaining fences: Mulcahy v Curramore

· Grazing of animals/cultivation of land: Hanarnett v Green (2) (1883)

· Payment of rates: Kirby v Cowderoy
