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IDENTIFICATION OF THE TERMS

1.
Distinguishing pre-contractual statements from contractual terms
(i)
puffs – no reasonable person would believe
(ii)
mere representations

(iii)
terms

FACTORS (to determine above):
· Language of the statement: “promise, agree, guarantee, warrant” vs. “estimate, guess”.
JJ Savage v Blakney (1970): purchaser of motor boat sued seller on letter statement that “estimated speed” was 15miles/hr. Nothing about speed in written contract. HC: speed of boat was mere representation, an “expression of opinion”.
· Time of the statement: closer to contract formation ( more likely to be a term.
Harling v Eddy [1951]: sold cow that died of tuberculosis, which it must have had at time of sale.
· Content and importance of the statement: more significant ( more likely to be a term
Van Den Esschert v Chappell [1960]: Purchaser of house before signing contract asked vendor if there were any white ants. Vendor assured there weren’t. Termite is of great significance to purchase a house.
· Relative Knowledge and expertise of the parties: more expertise ( more likely to be term.
Oscar Chess v Williams [1957]: W sold car to car dealer OC for part payment of new car. Said car was 1948 model, date on car’s registration book. Found later to be other model and worth less. Held: OC should have known W had no personal knowledge of car’s year and only got it from registaration.

Dick Bentley v Harold Smith [1965]
· Existence of a written memo

Routledge v Grant

· Signature: party bound to terms contained in contract that they sign (general rule).
L’Estrange v Graucob [1934]: E bought cigarette vending machine from G. E signed form headed “Sales Agreement” and when delivered, machine did not work satisfactorily. Argued breach of implied warranty. G relied on clause in agreement that excluded all implied conditions/warranties. Held: clause was effective.
Toll v Alphapharm [2004]
· Whole of circumstances approach: to be taken into account.
Hospital Products v U.S Surgical Corp (1984): USSC contracted with Blackman as exclusive distributor in Aus for USSC of its surgical stapling products. B later got USSC demonstration product sand sold them in competition with/in substitution of company’s products. Later copied and sold products through own company. Earlier had made statements at meeting (would not compete, there was great market etc) held to be terms.
1. EXPRESS TERMS
Written statement forms part of contract IF there has been notice of statement to other party:

Parker v S.E Railway:

1. Would reasonable person assume document containing the written notice is of a contractual nature so as to form part of contract?
2. Did the receiving party know of the statement (alleged term) or did the party relying on the statement (alleged term) take reasonable steps to bring it to the notice of the other party?

3. Was reasonable notice of the statement actually given to the other party before or at the time of the making of the contract?

A. UNSIGNED DOCS:
(a)
notices

(b)
tickets

Knowledge:

· If party knows doc/sign contains contractual terms ( bound (Parker v S.E Railway).

· Does not matter if they actually read terms – only that party has been given reasonable notice (Thornton v Shoe Lane Parking, Baltic Shipping v Dillon).

Would a reasonable person assume that the ticket/receipt/notice is of a contractual nature?

Reasonable Notice in Contractual Docs:

· If doc is one that reasonable person in circumstances would expect to contain terms ( mere presentation of doc will suffice to make it terms (Parker v S.E Railway – eg. bill of lading in shipping).

Did party take reasonable steps to bring it to the notice of the other party?

Reasonable Notice in Non-Contractual Docs.
· Party must take reasonable steps to bring terms to notice of party:
Causer v Brown: C took wife’s dress to dry cleaning. When collected found to be damaged. B argued that there was exclusion clause printed on docket handed to C when he left dress.

· Not reasonable. Only reasonable to think it as a voucher to collect goods.

Thornton v Shoe Lane Parking: Exclusion clause of liability of injury to customers. T issued a ticket with small print that ticket was subject to conditions as displayed on premises. Conditions were displayed inside car park and no visible either from entrance or place ticket issued.

· Customer did not know, and car park had not been reasonable in giving notice.

Unusual or Onerous Terms
Interphoto v Stiletto: I sent S, on request, 47 transparencies with delivery note of date of dispatch, return and conditions. S kept transparencies and charged a fee that was much larger than usual/expected.
· Held not liable. If terms are unusual/onerous – must take reasonable steps to ensure notice, even if doc is of contractual nature.

Baltic Shipping v Dillon
Timing of Notice:
· Must be given BEFORE contract is made (Thornton v Shoe Lane Parking)

B. SIGNED DOCS:
General rule - bound to what you sign, even if unread (L’Estrange v Graucob)
Exceptions:

· Signed document is not contractual in nature

· D J Hill v Wright: C might reasonably hold doc to be receipt to be presented for dress, and not contractual.

· Signature comes after formation of contract (D J Hill v Wright)
· Misrepresentation

· Curtis v Chemical Dry Cleaning: C took dress to D for cleaning. Signed receipt, told by shop assistant that D would not accept liability for damage to beads/sequins on dress. In fact was exclusion term of ANY damage. Later came back with stain. Held: C won.
· Non est factum mistake
· Unconscionability (Contracts Review Act, Trade Practices Act)
C. INCORPORATION BY PAST DEALINGS:
· If history of dealings, contractual terms introduced in earlier trans may be incorporated in subsequent contract.

· Party, by continuing to deal with party seeking to impose contract, shows willingness to be bound.

Balmain New Ferry Company v Robertson: ferry wharf had turnstiles which passengers had to pay penny to officer. Notice board near turnstiles said that penny must be paid entering/leaving wharf – no exception, whether or not passenger has traveled by ferry or not. R paid fare and missed ferry, then tried to leave without paying fare. Held: R had to pay – having used ferry many times and paid fare, must have known terms.
D. REFERENCE TO OTHER DOCS
2. IMPLIED TERMS

Express terms overrule implied. Byrne v Australian Airlines, Breen v Williams

4 CATEGORIES

1.
Where there has been past dealings between the parties

2.
Where there is a custom or trade usage concerning the subject matter of the contract

3.
Where it is necessary to give business efficiency to the contract

4.
Where a term is implied by law (either common law or statute)

Terms Implied by Past Dealings:
Balmain New Ferry v Robertson

· reasonableness. 

· consistency 

· uniformity

· regular contracting between the parties

Terms Implied by Custom or Trade Usage:
Con Stan Industries v Norwich Winterthur Insurance: D paid insurance premium to broker. Broker went into liquidation before passing payment to P insurers. D argued that where contract insurance was arranged by broker, the broker, not insured party, was liable to pay premium to insurers. Failed. Requirements are strict.
· The existence of a custom or usage is the question of fact

· Custom must be well known (“notorious”) that a reasonable person would think it implied into the contract (this does not mean universally accepted but obviously requires a high level of acceptance).

· Does not apply when term is contrary to the express terms of the contract

· A person may be bound by a custom notwithstanding the fact that he had no knowledge of it. 

Terms Implied For Business Efficacy: 
Formal Contracts: to ascertain intentions and imply terms
B P Refinery v Hastings Shire Council (all 5 requirements must be met):
1. It must be reasonable and equitable

2. It must be necessary to give business efficacy to the contract so that no term will be implied if the contract is effective without it (the Moorcock)
3. It must be capable of clear expression;

4. It must be so obvious that “it goes without saying’ (Codelfa v S R A)
5. It must not contradict any express term of the contract.

Informal Contracts: much more flexible than formal requirements.
Byrne v Australian Airlines, Breen v Williams

1. it must be necessary (business efficacy) for reasonable/effective operation of contract
Terms Implied By Law
Implied in all contracts of particular class or description:

· Must be a definable class of contractual relationship

· Must be suitable for recognition as implied in all contracts of that class.

· Test of “necessity” (Byrne v Australian Airlines)
Eg. doctor/patient (no implication to share files), solicitor/client (implied competent advice), employer/employee (safe working conditions).

common law (e.g. to cure omissions, condition to co-operate, reasonable quality of performance)

statute law (e.g. TPA ss 69, 70, 71, 72, 74 but note s 68; also note SOGA ss 17-20 but note s64)

3. EXTRINSIC EVIDENCE / CONSTRUCTION OF THE TERMS

A. PAROL EVIDENCE RULE

If there be a contract which has been reduced into writing, verbal evidence is not allowed to be given of what passed between the parties, either before the written document was made, or during the time that it was in a state of preparation, so as to add to or subtract from, or in any manner to vary or qualify the written contract. (Goss v Lord Nugent.

“Where a contract is reduced into writing, where the contract appears in the writing to be entire, it is presuming that the writing contains all the terms of it, and evidence will not be admitted of any previous or contemporaneous agreement which would have the effect of adding to or varying it in any way” (Mercantile Bank of Sydney v Taylor)

Excludes evidence of:

· oral variation

· subjective intention

· prior negotiations

· subsequent conduct

The parol evidence rule serves 2 purposes:

1. to aid in identifying the terms of the contract

2. to aid in  interpreting the meaning of the words in the contract

Entire contract clauses: this doc contains ENTIRE contract: Examples
· “All the terms of this agreement  are contained in this document”

· “The parties acknowledge that this document contains the whole agreement and   that no other statements induced the sale.”
· “This contract represents the entire agreement between the parties and no other terms ands conditions are enforceable outside of this contract” or 

· “no warranty is given except as expressed herein”. 

· British Movietonews Ltd v London and District Cinemas: contract to supply short news before movie. Can terminate in 4 weeks. During war, Gov limit news. Made new contract that lasts until Gov changes. Gov does not change after war and BM seeks to terminate in 4 weeks. Failed.

Exceptions – Purpose 1: Identify Terms

Not wholly written: rule does not apply, until determined that parties intended written doc to be all of contract

· State Rail Authority of NSW v Heath Outdoor
Rectification: equitable power to rectify contract in writing where mistake is made in recording agreement.
· Bacchus Marsh Concentrated Milk v Joseph Nathan 

Promissory estoppel: 
Condition precedent: extrinsic evidence may be admitted to establish that written contract subject to contingent condition that must be satisfied before contract becomes effective.
· Pym v Campbell: P (inventor) contract with C (marketor). Orally said contract not go ahead until C got engineer to look at invention and approve it. 
True consideration, e.g., contract is a sham: prove real consideration, where none/nominal/ambiguous in doc, and where additional consideration exists.
· Esanda Ltd v Burgess

Implied terms: may refer to extrinsic evidence to consider whether a term should be implied.
· British Crane Hire v Ipswich Pant Hire

Prove existence of collateral contract: below
Exceptions– Purpose 2: Interpret meaning

Factual matrix:
· “background, the context, the market in which the parties are operating” - Reardon Smith Line Ltd v Hansen-Tangen [1976] WLR 989 

· Narrow approach: only admit EE if language is ambiguous or susceptible to more than one meaning - Codelfa v S R A

· Broader approach: EE of surrounding circumstance should generally be admissible - Investors Compensation Scheme v West Bromwich Building Society [1998] 1WLR 896
· Codelfa approach approved; not a very high standard of ambiguity needed - Royal Botanic Garden v South Sydney Council
Clarify ambiguous language: must genuinely be uncertainty about meaning of doc.
· Codelfa v S R A

· Royal Botanic Garden v South Sydney Garden

· Insufficient that words did not mean what one of parties hoped: Hope v RCA Photophone of Australia (equipment – did not stipulate old or new).

Identify parties: extrinsic evidence may be admitted to identify parites.
· Giliberto v Kenny: contract of sale of land described purchaser as Mrs K and then Mr K in other parts. Doc signed by Mrs K. HC: held EE admissible to show Mrs K acting both for herself and agent for husband.
B. COLLATERAL CONTRACTS

Definition: contract made when P1 makes a promise, connected but independent of main contract, and for consideration of promise, P2 agrees to enter into main contract (Heilbut Symonds v Buckleton)(De Lassalle v Guilford)
Criteria:  Statement must:
· Be intended as a promise, that is, as a term rather than as a “mere “ representation” (J Savage v Blakney)
· Be intended to induce entry into the main contract (“”)
· Be relied upon in entering into main contract

· Have separate consideration (Hercules Motors v Schubert)
· Be consistent with terms of main contract (Hoyts v Spencer: lease say lessor may terminate lease at any time giving lessee 4 weeks notice. When lessor sought to terminate, lessee argued that in consideration of taking lease, lessor had agreed not to give such notice except in certain circumstances. HC held: inconsistent.)
C. CLASSIFICATION OF TERMS

1. Some terms are more important than others

2. different remedies apply for breach of types of terms

Three categories:

· conditions (essential term)

· warranties (non-essential term)

· intermediate terms

Definition of Condition

“goes to the root of the matter so that a failure to perform it would render the performance of the rest of the contract a thing different in substance from what the defendant has stipulated for” (Bettini v Gye)
“The test of essentiality is whether it appears from the general nature of the contract considered as a whole, or from some particular term or terms, that the promise is of such importance to the promisee that he/she would not have entered into the contract unless he/she had been assured of a strict or substantial performance of the promise, as the case may be and that this ought to have been apparent to the promisor.” (Tramways Advertising v Luna Park)
Definition of Warranty

It is a term which is subsidiary to the main purpose of the contract, a non-essential term.

Determine if condition or warranty (overall criterion is intention of parties) Heilbut Symond v Buckleton

1. Designation by the parties: expressed that term is condition eg. “any breach will give rise to a right to terminate”. Use of word “condition” is not conclusive of its status. Designation does not necessarily make that term a condition, other circumstances still relevant, though less important. (ANZ Bank v Beneficial Financial Corp) 
2. Previous decisions on a similar term, e.g., to pay the price has been held to be a condition rather than a warranty.
3. Need for certainty: In some types of contracts parties need the contract to be performed strictly to get the benefit, e.g., mercantile (commercial sale of goods contracts) so it is more likely the terms will be construed as a condition (Bunge Corporation v Tradax Export SA)
4. Language: clear and precise language suggest a condition rather than a term which is vague, e.g., guarantee v soon as possible. (Luna Park v Tramway Advertising: contract to advertise LP for at least 8 hrs everyday using “we guarantee”, TA argued that it was an average of 8 hrs – HC held for LP), Poussard v Spiers, Associated Newspapers v Bancks

5. Context of a term within the whole contract: eg. if parties grant right to some terms, but not one in question, then suggests that the term in question was not sufficiently important to be condition.
6. Likely character of the breach: if every breach of term is likely to be serious (condition), it breached in trivial to serious ways (less likely to be condition) (Hong Kong Fir Shipping v Kawasaki Kisen Kaisha: clause requiring ship to be seaworthy was not condition, could be breached by slightest failure of ship to be fitted in every way for service). If damages would not adequately compensate aggrieved party on that term or would be difficult to prove ( more likely to be condition.

Definition of Intermediate terms (innominate terms)

May operate either as a condition or as a warranty ( depending on the effect of the breach.

To entitle aggrieved party to terminate: breach must be:

· Grave, serious (Ankar Pty Ltd v National Westminster Finance (Australia) Ltd)

· Goes to root of contract, and frustrates commercial purpose of contract (Hong Kong Fir Shipping Co. Ltd v Kawasaki Kisen Kaisha Ltd)

· Deprive innocent party of “substantially the whole benefit which it was intended that he or she should obtain from the contract (“”)

Hong Kong Fir Shipping Co. Ltd v Kawasaki Kisen Kaisha Ltd: breach resulted in ship being unavailable for some 7 months out of 23 months total hire period. Held not to justify termination.

Right to terminate depends on (Maple Flock v Universal):
· how serious is the breach in relation to contemplated performance and

· degree of probability that the breach will be repeated. 

Maple Flock Co Ltd v Universal Furniture Products (Wembley) Ltd: M makes furniture stuffing. Contract to deliver 100 tonnes. One delivery was smelly (too much chlorine). U argued breach of condition to get out of contract. Held: Breach was not THAT severe, and unlikely to be repeated.
Other classifications

· promises and contingencies

· condition precedent – an external event that must occur before either (George v Roach [1942]):

(a)
A contract comes into existence; or

(b)
Performance under an existing contract is required. 

·  condition subsequent - an external event which, when it occurs, brings the contract to an end

· definitional terms: defines words in contract
· procedural terms: dictates procedure (eg. method of post etc).
4. EXCLUSION CLAUSES

Definition

An exclusion clause or term is a clause that excludes the liability of a party for the wrongful conduct specified in that clause.  This type of clause is also called an exemption clause, exception clause, limitation clause or a disclaimer.
Types of clauses

· exclude ‘a right’ of other party

L’Estrange v Graucob

· limit liability to a specified amount

Darlington Futures v Delco: although was liable – only limited to certain amount of money
· place conditions on exercise of ‘a right’.

Two stage process:

· does the clause form part of contract?

· (if yes) what is the legal effect of the clause?

CONSTRUCTION AND INTERPRETATION RULES OF EXCLUSION CLAUSES

Overall:

· apply ordinary meaning unless the word is technical, customary of defined 

· look at the internal context

· promote validity

Modern Approach

Apply ordinary meaning: “according to its natural and ordinary meaning, read in the light of the contract as a whole, thereby giving due weight to the context…”
Darlington Futures v Delco Aust
Nissho Iwai Aust Ltd v Malaysian International Shipping Corp Berhad

Commercial reality – risk allocation mechanism

Photo Production Ltd v Securicor Transport Ltd

Nissho Iwai Aust Ltd v Malaysian International Shipping Corp Berhad

Life Savers (Australasia) Ltd v Frigmobile Pty Ltd

Six rules of construction:

(i)
Contra Proferentem Rule (contra proferens)
In cases of ambiguity, exclusion clause will be construed strictly AGAINST interest of party relying on clause for protection.

White v John Warwick & Co Ltd: hired bike, which excluded liability. Bike not properly maintained and led to injury. 
Darlington Futures Ltd. v Delco Australia Pty. Ltd: Da buys shares on behalf of De. Da (without authority) played market and incurred losses on De. Da tried to defend with exclusion clause. 
· Held: De win – EC only applies when in authorized situation.
Wallis, Son and Wells v Pratt and Haynes: contract of sale of bean. Sellers delivered inferior bean and buyers sued under breach of condition in legislation. Sellers sought to rely on exclusion clause that they “give no warranty expressed or implied as to growth, description, or any other matter”. Word “warranty” may be used to mean term in contract or to be NOT term (different from condition). 
· HOL: held – not term in contract.
L’Estrange v Graucob

(ii)
Fundamental Breach Rule

EC can prevent liability for a fundamental breach IF clause is clear and unambiguous and where the Court in viewing the circumstances of the particular case determines that the intention of the parties was to agree to an exclusion clause covering the particular breach alleged.

Suisse Atlantique Societe d’Armement Maritime Sav NV Rotterdamsche Kolen Centrale: 
· EC does not apply if breach “root of contract” (condition) – questionable.

Photo Production Ltd v Securicor Transport Ltd: P contracts for S to get security to patrol around. Security makes fire to keep warm and burns down factory. P argues breach of fundamental term. HOL: words of EC are crystal clear and thus effective.
· EC does not apply if breach is fundamental – only presumption (not a rule). 
· EC may prevent if detailed etc.
Council of the City of Sydney v West:
· Confirmed above.

 (iii)
Four Corners Rule

Exclusion clause will not protect acts outside 4 corners of contract (unauthorized).

Council of the City of Sydney v West: W got ticket when leaving car in C’s car park. Ticket said it must be presented for time stamping and payment. Car stolen by thief that claimed he had lost ticket, permitted to drive away with W’s car. W sued C for implied promise to take care of car and return it. C sought to rely on exclusion clause that C does not take responsibility of loss/damage of car. 
· HC: held W win – clause does not apply to negligence of C employees that are not authorized/permitted in contract.
Davis v Pearce Parking Station Pty Ltd: D gives keys to parking attendant, who may shuffle cars around. Gets receipt. Attendant temporarily moves D’s car out onto street. Car stolen. 
· Held: EC covers. 

(iv) 
Main Purpose Rule

EC will not protect a party if the breach was outside the main purpose of the contract.
Glynn v Margetson and Co: contract to deliver oranges. Because of delay, oranges became rotten.
· Carrier won.

Nissho Iwai Aust Ltd v Malaysian International Shipping Corp Berhad:

· Approved above.
(v)    Deviation Rule

Exclusion clause will not protect from liability if it occurs during a deviation from contractually agreed voyage/route.

Thomas National Transport (Melbourne) Pty Ltd v May and Baker (Australia) Pty Ltd: contract for transport of P’s goods from Melb to Syd. Goods collected by D’s subcontractor to take to D’s depot before being taken to Syd. Subcontractor unable to deliver to depot before it closed and thus took it home where destroyed by fire. D tried to rely on exclusion clause that protect from liability for loss/damage of goods in transit/storage. HC: P won.
(vi)   Negligence Rule:
Old Rules: Canada Steamship Lines Ltd v The King

· Rule 1: an express exclusion of liability for negligence will exclude liability
· Rule 2: if not, the clause may still be effective if the words are broad enough to cover negligence (but beware of the contra proferentem rule if ambiguous)
· Rule 3: if alternate ground for a cause of action, words interpreted to cover that other cause of action and not cover negligence 
New Rule:

· Davis v Pearce Parking Station Pty Ltd: “clear words are necessary”

· Darlington Futures Ltd. v Delco Australia Pty. Ltd

LEGISLATION

Trade Practices Act 1974:

· ss 68: voids terms which purport to exclude, restrict, modify terms implied and certain rights conferred under the legislation, or which have that effect.

· ss 68A: limit liability may be allowed if “fair and reasonable”

· ss 68B: limit liability may be allowed for recreational services if pertaining to death or personal injury
· ss 74K: limit liability is void
Sales of Goods Act

· ss 64: limit liability in consumer sales is void
Contracts Review Act 1980 NSW

