70417 Corporate Law: Research and Writing Task

Part 1:

Erik and Ailis are partners under the Partnership Act 1892 (NSW) and thus in a fiduciary relationship to each other. The issues at hand are whether Ailis, is, firstly, in breach of the partnership agreement, and secondly, if she has breached her fiduciary relationship under ss 28, 29 and 30.
Partnership agreement – clause:

The issue of the partnership agreement clause is whether Ailis’ interest would be “in conflict with those of the firm” by working as an agent negotiating commercial contracts for Sydney artists. In the case of Birtchnell v Equity Trustees (1929), the partner was held to be in a conflict of interest by privately dealing with one of the firm’s clients. As such, Ailis may be in a “conflict of interest” if one of her clients is simultaneously a client of the law firm, or the other party in one of the firm’s matters.
From the facts, the firm’s work includes “conveyancing, family law and criminal law”.  This does not provide an exhaustive definition, and, as such, the firm may very well be involved in commercial law and acting for a party that is contracting with one of Ailis’ agency clients. In that situation, there would indeed be a conflict of interest between the firm’s duty to its client and Ailis’ duty as an agent to her principal. More facts are required to determine the likelihood of the above occurring and whether that likelihood would constitute a breach of the partnership agreement.

Fiduciary duties under the Partnership Act 1892 (NSW):

Erik is more likely to be entitled to an account of profits under s30, which prohibits Ailis “from carrying on another business of the same nature as and competing with PA”. Again, more information about the areas of law covered by the law firm and its range of clientele is required in order to determine if agency work in contracts for artists would be considered “of the same nature as” the law firm’s work. However, as seen in Dean v MacDowell (1878), the scope of a firm’s business is interpreted quite narrowly, as, in that case, salt selling was held to be not in the same scope as salt manufacturing. This may be, however, based on the reasoning that salt selling and salt manufacturing are not in competition with each other. Ailis may argue that being an agent and being a lawyer are separate businesses. However, Erik may easily counter that by arguing that those roles are not exclusive; law firms, by acting for and as representatives of their clients, would include undertaking work that is considered “agency”. As such, depending on whether the law firm does in fact undertake commercial contracting matters for individuals (such as artists), Erik may be able to successfully argue that he is entitled to an account of profits.

Under s29, Erik is unlikely to succeed as there is nothing to suggest that Ailis profited from “any transaction concerning the partnership”; her client list was not gained through the law firm as in Birtchnell (1929), but through friends and artists she met on her own accord. Neither was it suggested that Ailis gained or aided her clients through “any use of the partnership property, name or business connection”. 
Under s 28, Erik may argue that Ailis breached her duty to “render true accounts and full information of all things affecting the partnership” by not disclosing that she was working outside of the firm. It is arguable that potential conflicts of interest and the detractive effect of having other work commitments would constitute “affecting the partnership”. However, Ailis could argue that such things are external to the partnership (they are conducted in her own private time) and thus she is under no duty to disclose them to Erik. More information about the extent of affect of Ailis’ agency work on the partnership is required to argue this point. 
Conclusion:

Depending on obtaining more facts, Erik’s claims for breach of the partnership agreement or s30 of the Partnership Act would be the more likely to succeed. If successful, Erik would be entitled to any consequences in the agreement (such as damages), or, under s30, an entitlement to an account of profits.
Part 2:

1. The last amendment made was the Corporations Amendment (Short Selling) Act 2008, No. 146.
2. The title was “Comments on the test determining the validity of an alteration of articles of association” in the Australian Journal of Corporate Law. The citation is: JB. Cilliers and S. Luiz, “Comments on the test determining the validity of an alteration of articles of association” (1999) 11 Australian Journal of Corporate Law 89, 89 - 114
3. The most recent case that applied the High Court’s decision in Gambotto v WCP Ltd (1995) 182 CLR 432 was Bundaberg Sugar Ltd v Isis Central Sugar Mill Co Ltd [2006] QSC 358.

4. The report was issued by Parliamentary Joint Committee on Corporations and  Financial Services. The report was called “Better shareholders – Better company: Shareholder engagement and participation in Australia” and completed on 23 June 2008.

5. The title of the article is “Fairfax has some trouble with the fair facts” and its date is 27 February 2009.
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