OLD SYSTEM TITLE

HOW TO ANSWER Q:

1. Is anyone registered in OST Reg of Deeds? 

a. If yes, do they satisfy s184G?

i. If yes, 1st gets priority.

ii. If no, apply “priorities between unreg interests” – legal v equitable.

b. If no, apply “priorities between unreg interests” – legal v equitable.
Legal Interest under OST:

· Conveyance by Deed at settlement – legal estate from V to P.

· 1st Mg by Deed – legal state from Mgor to Mgee and Mgor gets EOR.

· Other Deeds (eg. Easement, Lease)

· Oral lease complying with s23D CA

Equitable Interest under OST:

· Purchaser exchanged Contract but not settled (part performance)

· Beneficiary under trust

· 2nd or subsequent Mgee

· Mgor with EOR

· Leases in writing, but do not satisfy s23D
· Restrictive covenants

OST Register of Deeds

· Optional to register Deed.

Section 184G CA:

· Registration gives priority to 1st reg person IF:

· Reg instrument is effective ie. Not void

· Mayer v Coe does NOT apply ( forgery under OST is forgery (void).

· Auth: In re Cooper: Cooper v Vesey (1882).
· Is competing with another interest created/evidenced by instrument
· Will not apply if competing with oral lease, E Mg by deposit of CT.
· Paid valuable consideration
· Gift is NOT: Bullen v A’Beckett (1863)

· Nominal is NOT: eg $1 or $100 even.

· Is bona fide
· No actual, constructive or imputed notice when taking interest: Marsden v Campbell (1897)
· Scholes v Blunt (1917): P exchanged C. Gets notice. P settles. P reg sale. Held: had notice at settlement ( not BF
· Burrows v Crimp (1887): P exchanged C. P settles. P gets notice. P regs. Held: BF as no notice when taking interest at settlement.
· Moonking Gee v Tahos (1960): P exchanges C P gets notice. P reg Contract for Sale of land. Held: under OST, can reg Contract for Sale to be under s184G.
· If have notice pre-settlement ( should reg Contract for Sale to get s184G!!
Effect of Registration

· Mooking Gee v Tahos (1960): V sold twice. Exchanged and reg with P1. Exchanged but not settled or reg with P2. Held: P1 priority as satisfies above.

· P1 had only exchanged – BUT on settlement (payment), P1 does not pay V (already paid by P1). P1 will pay to court and court use money to give damages to P2.

· P1 has equitable interest (look above), but registration ( has priority over legal interest: Darbyshire v Darbyshire (1905)
· 1st reg will have priority over 2nd, regardless of whether 2nd is reg or not: Fuller v Goodwin (1865)
CONVERTING TO TT

Primary Application:

· Can convert under pt IV of RP – with evidence of title to R-G.

· Not much incentive to convert to TT

Qualified Title:

· RP IVA ss28J and 28M - hybrid of OST and TT

· Any OST subsisting interest continues to be enforceable whilst QT.

· After QT lapses ( TT and indefeasibility.

· Lapses from QT creation:
· If dealing (for value and absent of fraud) reg within 6 yrs ( lapses in 6 yrs.

· If dealing (for value and absent of fraud) reg within 6-12 yrs ( lapses when reg.
· If no dealing reg within 12 years ( lapses in 12 yrs.
Limited Title:
· RP IVB – applies where land boundaries are insufficiently defined to enable:
· Ordinary folio to be created under Pt 3 or s28EA

· Qualified folio to be created under s28C, D or E
