Lecture 10

Tendency and Coincidence

· Tendency – known in CL as “propensity”
· Evidence to show that A has tendency to act/think in a particular way (from prev. admission)
· Coincidence – known in CL as “similar fact”
· Evidence that puts 2+ events together to show that they are related – not just coincidence
95 Use of evidence for other purposes
· Opposite of the “other purpose” rules in s60 etc.

· If inadmissible under tendency/coincidence – but admissible for another purpose ( CANNOT be used for tendency/coincidence purpose.
	 (1) Evidence that under this Part is not admissible to prove a particular matter must not be used to prove that matter even if it is relevant for another purpose.

(2) Evidence that under this Part cannot be used against a party to prove a particular matter must not be used against the party to prove that matter even if it is relevant for another purpose.


Tendency and Relationship Evidence
· Relationship evidence: prove what kind of rel between P and D.
R v Lock (1997) 91 A Crim R 356

· FACT: L murder ex. Self defence. She bring evidence – ex violent towards her. C bring evidence that L also violence towards ex (mutual violence).

· HELD: admitted.

· Can be used to disprove self defence + understand rel.
· Cannot be used to prove fact in issue (that L killed ex, because she TENDED to do violence towards ex).

· Must be admitted with strong judicial warning to jury.
R v OGD (No 2) (2002) 50 NSWLR 433 
· FACT: child sexual assault – nephew. C calls N2 – testify that OGD said he did things to N1 (victim). Admitted as 1st hand hearsay admission. C also call N3 and unrelated C to rebut OGD’s good character testimony. N3/C testify re own sexual assault by OGD.

· ISSUE: is that evidence for tendency use?

· HELD: no – admitted.

· May be relevant for tendency – but was admitted as hearsay admission + character use!
· Trial J had clearly directed jury re the use of the evidence (not for tendency to assault young boys)
R v Li (2003) NSWCCA 407

· FACT: Li charged with detaining/assault W. Rel evidence: 1st incident – violence/detention, 2nd incident – violence. J’s directions brief and general.
· HELD: appeal allowed
· Admissable as rel evidence

· Not admissable as tendency evidence:

· Need to show some particularity of tendency relevant to charge and then asses using s97 and 101

· Detention – 
inadmissible

· Only 1st incident relevant, but even then no idea re motivation for detention

· Incidents 3 yrs before charges – prejudicial, probative value not high

· Assault – inadmissible

· Again, incidents 3 yrs before charges 

· J’s directions – inadequate

· Need to be specific – re particular way evidence might be used

· Need to look at each of 2 charges separately
97 The tendency rule
· Rationale: tendencies can be a good prediction, but don’t know how accurate (not absolute proof of future conduct).
	1. Evidence of the character, reputation or conduct of a person, or a tendency that a person has or had, is not admissible to prove that a person has or had a tendency (whether because of the person’s character or otherwise) to act in a particular way, or to have a particular state of mind unless: 

a) the party seeking to adduce the evidence gave reasonable notice in writing to each other party of the party’s intention to adduce the evidence, and 
b) the court thinks that the evidence will, either by itself or having regard to other evidence adduced or to be adduced by the party seeking to adduce the evidence, have significant probative value. 


98 The coincidence rule
· Rationale: don’t know how often coincidences can occur
	1. Evidence that 2 or more events occurred is not admissible to prove that a person did a particular act or had a particular state of mind on the basis that, having regard to any similarities in the events or the circumstances in which they occurred, or any similarities in both the events and the circumstances in which they occurred, it is improbable that the events occurred coincidentally unless: 

a. the party seeking to adduce the evidence gave reasonable notice in writing to each other party of the party’s intention to adduce the evidence, and 

b. the court thinks that the evidence will, either by itself or having regard to other evidence adduced or to be adduced by the party seeking to adduce the evidence, have significant probative value. 

Note: One of the events referred to in subsection (1) may be an event the occurrence of which is a fact in issue in the proceeding. 


Civil Cases
Jacara v Perpetual Trustees (2000) 106 FCR 51
· Standard is “significant probative value” – important or of consequence
· This standard (in civil) may be lower than in crim.
· Depends on:

· Strength of inference to be drawn from tendency evidence

· Strength of inference depending on similarity between events
· HELD: look at past conduct to determine pattern.
Cantarella Bros Pty Ltd v Andreasen [2005] NSWSC 579.
· FACT: A contract with C for coffee – want free umbrellas. No umbrellas – not part of contract. A call evidence re convos with other coffee suppliers to show A’s desire to want umbrellas (reason for contract). No evidence re C tending to give free umbrellas.

· HELD: fail – evidence not re issue (that C gave free umbrellas).

· Tendency evidence can be general (could have been C’s tendency to give free anything, not just umbrellas), but must disclose pattern thru past conduct.
101 Further restrictions on tendency evidence and coincidence evidence adduced by prosecution

	(1) This section only applies in a criminal proceeding and so applies in addition to sections 97 and 98.

(2) Tendency evidence about a defendant, or coincidence evidence about a defendant, that is adduced by the prosecution cannot be used against the defendant unless the probative value of the evidence substantially outweighs any prejudicial effect it may have on the defendant.


At common law (pre EA amendments)
· CL Rule: probative value is sufficient if there is no rational explanation of evidence other than D’s guilt.
Makin v A-G (NSW) [1894] AC 57 – IMPROBABILITY OF INNOCENT CONNECTION
· FACT: Mother pay M (baby farmers) to raise baby. M say baby die. Mother complain to Police – dig up backyards of M’s properties. Find 12 baby bodies ( both Tendency + Coincidence evidence. Improbability of an innocent connection with so many children’s bodies (can’t be coincidence).

· HELD: admitted  - high probative

· Tendency – killing babies given to them

· Coincidence – improbability of innocent connection with so many baby bodies
Hoch v R (1988) (1988) 165 CLR 292 - COLLUSION
· FACT: boys allege sexual assault against H (teacher) at reform school. Alleged assaults within 6 wks, similarities in stories, animosity towards H.

· HELD: not admitted for coincidence.

· Rational explanation possible – stories were concoctions to get H into trouble (collusion)
· LAW: has probative value only if no reasonable explanation other than the happening of the events in issue.

· If complainants have no prior rel – requisite similarity ( probative value for admissibility

· If complainants have prior rel, opp/motive for concoction (lack probative value for admissibility.

· Now likely to be excluded under s101(1)
Pfennig v R (1995) 182 CLR 461
· FACT: 10yr C disappear – clothes + bike found by lake. Clothes folded particular way. 13yr C sexually assaulted in same area, clothes folded in similar way. P admits to sexually assaulting 13yr C. C call 13yr C as Tendency evidence – P sexually assault boys in that area and fold clothes in particular way.

· TRIAL: admitted – no reasonable explanation.

· HC: agreed.
· LAW:

· Test: is there a rational explanation consistent with A’s innocence? 
· If no rational explanation besides guilt, then proceed to weigh up against prejudice
· McHugh (dissent): once est there is no rational explanation, no need to weigh.
Under the Evidence Act

R v Folbigg [2003] NSWCCA 17 - COINCIDENCE
· FACT: F’s 4 babies died in their death – natural causes or deliberate suffocation? Coincidence (improbability of 4 babies in 1 family dying of natural causes) and Tendency (diary entries show F’s confessions about inability to control her anger/hurting C).

· TRIAL:  Trial J’s directions:
· COINCIDENCE: circ of events are so remarkably similar that it would be an affront to common sense to conclude that they all happened naturally and coincidentally

· BUT: if satisfied that F kill any baby – that she automatically killed all of them.
R v Joiner [2002] NSWCCA 354

Joiner v The Queen [2003] HCATrans 278 (8 August 2003) 
· FACT: J (H) murder M (W) – argue accident. J put W body in car boot, parked in bad area (wait to be stolen), then ask others where W is. After long time, car still not stolen. Confesses – but accident. C call evidence from prev W and girlfriends – J extremely violent towards them and only stopped due to 3rd party intervention ( tendency towards violence.

· ISSUE: tendency towards violence cannot show tendency towards murder (no suff similarities).

· HELD: admitted.

· No requirement that similarities be identical – just need to show some tendency.
R v Ellis (2003) 58 NSWLR 700 

Ellis v The Queen [2004] HCATrans 311 (17 August 2004) 

Ellis v The Queen [2004] HCATrans 488 (1 December 2004) 
· FACT: similar robberies – remove window seal, move glass etc. Evidence link to E and his stepfather. 

· ISSUE: can 1 robbery (high probative value) be used to prove other robberies?

· Argued no: rational explanation that another crim (usual MO) or stepfather could have done it.

· HELD: admitted

· Just need to prove probative (leg) NOT “no rational explanation” (CL).

· S101(2) – balancing exercise on facts of each case (in some, to be probate, will have to be CL test BUT not in all).
