Lecture 11 – Dir’s Good Faith Obligations
· Comes from both equity and s181
The Bell Group

· FACT: Corp grp Dirs get each comp to give Bank securities for debts of other comps (even though insolvent). Effect: liable for debts + made all available assets exclusive to Bank cred (prejudice all other Creds + Sh). Banks knowingly participate in breach of duty – also equitable fraud and contravene other bankruptcy leg.

· HELD: not in GF – bank have to discharge securities + compensate for loss.

· Dirs didn’t have genuine belief + no honest/intelligent Dir could have reasonably formed belief that it was in best interests of comp (as whole – incl. cred, future cred/Sh).

· Dirs knew/believed/suspected/ought to have known/recklessly disregarded the prejudicial effect on creds (other than banks), future cred/Sh (probable prospect of loss for comp).
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Good faith--civil obligations

Good faith--directors and other officers

(1) A director or other officer of a corporation must exercise their powers and discharge their duties:

(a) in good faith in the best interests of the corporation; and

(b) for a proper purpose.



Duty of subjective good faith
· Best interests of comp as DIR’S perceive them – Dir’s subjective intent
Re Smith and Fawcett Ltd [1942]

· FACT: Comp’s Con says Dirs  can (in absolute/uncontrolled discretion) refuse to register transfer of shares. 2 Dirs (S, F) hold all shares. F die – son want shares reg in son’s name. S refuse.

· ISSUE: can S refuse to register shares?

· HELD: yes

· Dirs powers may be unlimited – except for good faith.

· Dirs must exercise discretion bona fide (not mala fide) in what they (not Ct) considers in comp’s best interests (not collateral purpose).

Objective “Proper Purpose”

· Must exercise powers for proper purpose and not any collateral purpose (eg. private benefit): 

· Must be for BF purpose that power was conferred for: Ngurli Ltd v McCann (1953)
· Examples of improper purpose: collateral purpose, self interest, lack of good faith, for group benefit.

· Examine state of mind of Dir:

Collateral Purposes:
EXAMPLE: Permanent Building Society (In Liq) v Wheeler (1994)

· FACT: PBS agree to purchase prop from T, to get T to purchase business of JCLD. 2 Dirs (incl. W) indirectly own/control comp that holds shares in JCLD. Thus benefit from T’s purchase of JCLD. 

· HELD: 3 Dirs (incl. W) had improper purpose of benefiting JCLD to PBS’s detriment. 
Mills v Mills (1938)

· FACT: CM dirs resolution – increase voting power of MD by giving bonus shares to Sh instead of dividends (MD a primary Sh). 

· ISSUE: resolution for proper purpose?

· HELD: Yes – despite fact that Dirs received benefit.

· LAW:

· Will not be “improper” just bcos Dir gets benefit.

· Dirs are usually also Shs – expected that their own interests are going to be affected.

· TEST for mixed purposes: consider if Dir would have still issued Shs BUT FOR improper purpose (would have still issued Sh, if didn’t benefit).

Changes of Control/Takeovers
Hogg v Cramphorn Ltd [1967]

· FACT: Dirs share issue to defeat hostile takeover – reason: Dirs think their management better for comp than hostile bidder.

· HELD: improper 

· LAW: Dirs cannot claim proper by preventing maj (cos it will harm comp) and issuing shares to their side to outvote maj.

· That claim (no matter how right) is irrelevant.

· Maj (unless unfairly oppressing min) should be allowed to do what it wants.

· NOTE: not followed in Teck v Millar (1972)
Teck v Millar (1972)
· FACT: issue of shares 

· HELD: proper

· LAW:

· Don’t follow Hogg
· If Dirs believe substantial damage to comp’s interests if taken over ( to defeat takeover ( not necessarily “improper”

· Dirs must act in GF.

· Must have REASONABLE GROUNDS for their belief.

· Dirs may consider reputation, experience, policies of person wanting to takeover.

· NOTE: approved in Howard Smith
Harlowe’s Nominess Pty Ltd v Woodside (Lake Entrance) Oil Co Nl (1968)

· FACT: W do joint venture with Comp1 – consolidate business rel by issuing shares to Comp 1. H (substantial Sh in W) argue share issue not proper (W didn’t need more capital)!

· ISSUE: were share issue – proper purpose?

· HELD: Yes – proper purpose.

· Share issue give W greater freedom to plan future joint ventures with Comp1
· LAW:

· Issue of shares during takeover (effect of defeating takeover) ( may not be “improper”

· Power to issue shares – primarily to raise capital when required, BUT many occasions where Dirs can use it fairly/properly for OTHER REASONS
· Just need to relate to purpose of benefiting comp as whole (as opposed to eg. keeping control of comp).

Howard Smith v Ampol Petroleum Ltd [1974]

· FACT: HS and A compete to takeover M comp. A own 55% M shares. A want higher bidder – issue shares to HS (think HS will pay more). Issue dilutes M’s share capital – A become minority.

· ISSUE: M Dirs issue shares to HS (help takeover) ( improper purpose?

· HELD: Yes – primarily to dilute maj Sh (frustrate hostile takeover)

· Just bcos Dirs act in best interests – no sufficient to make it proper purpose.

· 2 step process:

· Ascertain fairly nature of Dir’s power and best thing to be done within limits

· Examine substantial purpose of exercise of power – proper or not?
Whitehouse v Carlton Hotel P/L (1987)

· FACT: CH owned by W family. Mr W (gov Dir) manage comp. 3 classes of shares – Class A (Mr W hold, unrestricted voting), Class B (Mrs W hold – voting allowed after Mr W’s death), Class C (W children – profit but can’t vote). Divorce – Mr W issued Class B shares to sons (to ensure sons control after his death). W fall out with sons – get CH to challenge his own decision (get shares back).

· ISSUE: share issue improper purpose?

· HELD: yes

· Mr W’s purpose: dilute Mrs W’s control ( not proper.

· LAW:

· Not proper purpose to use to favour 1 Sh and dilute voting power of other Sh.
Groups
Walker v Wimborne (1976)

· LAW: 

· Each comp in corp gp is SLE.

· Dirs owe duty to individual companies.

Equiticorp Finance (in liq) v Bank of NZ (1993)

· FACT: Corp group, H (dir) in many subs. 1 comp (U) get NZ Bank loan to finance takeover. Difficulties in takeover, Bank want to reduce loan. H (dir) worried about Bank – satisfy by using funds from 2 other comps in corp gp. Those 2 comps liquidate – Liquidator sue.
· HELD: not improper purpose.

· LAW: 

· In some circ – Dirs may be proper in doing trans to benefit WHOLE group (where welfare of individual comps intimately tied to welfare of group

· TEST: whether intelligent/honest man in position of Dir could, in whole of the existing circumstances, have reasonably believed that the trans were for the benefit of the company?
Remedies

Statutory Duties:
· Ct declaration of contravention (civil penalty): 1317E

· Only ASIC may apply for a declaration: s1317J

· Once declaration made – ASIC can get pecuniary penalty (s1317E) or disqualification (s206C)

· Compensation order (aka damages):
· Comp/person – suffers damage can apply for this: s1317J

· Ct may order offender to compensate damaged comp/person: s1317H

· Stat injunction: s1324

· ASIC or person (interest affected) can apply.

Fiduciary Duties:
· Only enforceable by company:

· Injunction: The Bell Group 
· Equitable compensation: The Bell Group
· Rescission of contract, constructive trust, accn of profits.
“Defence” (Business Judgment Rule)

· Only applies to s180(1)
· BUT generally, if Dir in GF ( Ct reluctant o review commercial decision.

· Harlowe’s Nominees Pty Ltd v Woodside (Lakes Entrance) Oil Co NL (1968)
· Dirs have vested right/duty to decide where comp’s interests lie

· How to serve those interest concern a wide range of practical considerations

· And their judgment if in GF and not irrelevant purposes

· IS NOT OPEN TO REVIEW BY CT.
Duty to Individual Sh?
· Dirs do not owe duties to individual Sh: Percival v Wright [1902]
Coleman v Myers  [1977]

· FACT: Comp owned by Myers family. K (family leader) + D (son, MD) took over comp (buying shares of other family members) and then sold assets to pay for shares + make profit.

· HELD: fid duty to individual Sh:

· Dirs were in private company with family members as Sh

· Family members (Sh) rely on K and D (family leaders) not just to manage comp, but to protect their own particular Sh interests.

· LAW: In trans between Dir and Sh:

· Whether there is fid rel between Dirs and Sh depends on:

· Sh’s dependence upon Dirs for info/advice

· If there is rel of confidence from Sh in Dir

· Significance of trans for parties

· Any positive action taken by Dirs to promote trans
