Exercise 4.1
· A may be insolvent.

· Insolvency is defined by “solvency”, which is if A is able to pay all their debts, as and when they become due and payable: s95A

· “able to pay”

· Look at commercial reality and comp’s financial position as whole: Southern Cross Interiors v DCT (2001); Manpac Industries [2002]
· Comp land and assets are subject to Mg and floating charge by bank – cannot be realized to pay debts

· Creditors may not be demanding strict repayment yet – but doesn’t mean solvent.
· Temporary lack of liquidity or endemic shortage: Hymix Concrete v Garrity (1977)
· APPLY: not temporary – downturn is permanent and progressive
· “when they  become due and payable”:

· Not case, where they may be able to argue that they were overtaxed (disputing tax): Hall v Pullman
· Even if ATO is wrong – not actually getting any money to pay bills etc.

· If insolvent, Dirs may be personally liable for all present/future debts, if there were reasonable grounds for suspecting insolvent: s588G

· “reasonable grounds”: Mg, floating charge, unpaid bills.

· It is enough that it is a slight opinion, even without sufficient evidence: QLD Bacon (1966)
· Defence: Dirs claim they had reasonable grounds to expect A was solvent: s588H

· Dirs think downturn was only temporary and coming Christmas would generate even revenue.

· But just being “hopeful” is insufficient – must be more than mere hope/possibility: Tourprint International (1999)
Exercise 4.2

· CS could enter into external administration.
· Dirs can resolve to go into voluntary administration: s436A(1)
· Choice most favourable for George as it maximizes chance of CS continuing: s435A
· George could be appointed administrator and present the Deed at the 2nd cred meeting: s439A
· Avoids the risk of insolvent trading
· It has extensive moratoriums – including over sec creds (State Bank) and the unsec trade creds who provide goods: s440A-440D, 440F
· G’s personal guarantee to State Bank protected: s440J
· Fast and efficient with little Ct insolvement.
· BUT: if the BOD takes too long, State Bank may step in and appoint a receiver: s442D(1)
· If they continue trading in their current state, the BOD could be personally liable for trading whilst insolvent: s588G
· “reasonable grounds”: significant trading losses over 5 years, increasing overdraft with State Bank, floating charge, George’s loans, State Bank has indicated it will no longer support it, CS had to sell assets to pay overheads
Exercise 4.3
· Yes: Communitarian

· Creds are stakeholders too, who cannot bargain for sufficient protection (eg. vote)

· Particularly unsec creds eg. involuntary tort claimants

· Already benefit from fact that once insolvent ( primacy shifts to creditors rather than Sh

· No: Contractarian

· Creds already able to protect themselves through contracts

· Primacy should be to Sh, who are the residual risk bearers

· Problem of determining what those duties are and when they are breached
