Exercise 13.1
Winding Up

· J can petition for a winding up order on the grounds:

· Robert acted in own interest, unfair, unjust to other members: s461(1)(e)
· Affairs of comp are conducted in oppressive, unfairly prejudicial/discriminatory way: s461(1)(f),(g)

· It is just and equitable: s461(1)(k)
· Under the just/equitable ground, J must show that there is misconduct sufficient to destroy a reasonable Sh’s confidence that the business, left in the hands of Robert, will be conducted competently and honestly and in the interests of all Shs, including himself: Re James Lumbers (1925)
· This may be hard to show as R could argue that the “misconduct” that J complains of is all just part of the company’s business model (how they run things).
· There is no fact to suggest that he is conducting the business incompetently or dishonestly or in his own interests
· J may be able to able to argue the just/equitable ground if he shows that the company is a “quasi-partnership”, where he has a legitimate expectation to participation in the management of the comp and if not, then the company must be dissolved: Ebrahimi v Westbourne Galleries [1973]
· BUT: the facts do not show that J has had a long association with the company, that he was there at its formation, or that he has equal management with R (MD): cf Ebrahimi 
· J/R’s relationship has been “repudiated” – in that they do not speak to each other: similar to D denying P was partner in Ebrahimi
· J is unable to dispose of his interest in company (private comp – no market, only transfer to existing members, Dirs might not register): similar to D denying P was partner in Ebrahimi
· BUT: unlike Ebrahimi, J was not removed as a Dir – he still gets remuneration and dividends as a Sh ( winding up order may not be his only recourse
Oppression

· As a member, J has standing: s234 for an order under s233 on the ground that the conduct of the company’s affairs is oppressive to, unfairly prejudicial to, and unfairly discrimintary against him: s232
· The orders (s233) are more extensive: winding up of the comp (1)(a), purchase of the shares (1)(d)(e) etc.
· J must prove, as above, that R’s conduct is more than just a business model and that it amounts to oppression.
· This is seen in Re G Jeffrey (Mens Store) (1984) and Thomas v HW Thomas (1984), where the comps had a history/structure of being conducted in a particular way and all other members were content to continue so ( then no oppression
· Here, it may be that R’s conduct is how they conduct business and that the other Sh (the wife and employees) are all content for R to dominate. 
· R’s prejudice of John is insufficient if it is mere prejudice (not unfair), because the balance of benefit must be weighed against detriment: Wayde v NSW Rugby League (1985)
· R’s conduct may be made in good faith – valid exercise of power and in accordance with comp’s objects and constitution?
· Balance benefit with detriment – what is the benefit to be gained by prejudicing J??
· Prejudice must be unfair – it is arguable that a reasonable Dir may think R’s conduct unfair (not having regard to other Dirs, calling meeting earlier/inconvenient times) etc unless it is justifiable (eg. business model, BOD meetings frequently went over time, or there were often urgent matters etc).
Exercise 13.2

· M may argue that B is unable to amend the Con, as Proposition 1 would amount to an expropriation: Gambotto v WCP:
· Must be for a proper purpose (not tax, convenience) and

· B may argue that it is for a proper purpose – which is to protect B from further sabotage by M

· M may able to argue that it is improper – as it is done to forcibly remove him from the company

· Fair in all the circumstances

· B may be able to prove that it is fair in all the circ – given M’s conduct

· M could argue that is unfair as it forces him to sell his shares at $2 (below the current $2.20 price).

· M may be able to argue oppression under Pt 2F.1 as a member under s234

· Upon the ground that the proposed resolutions and secret plans/meetings are unfairly discriminatory against him: s232

· If so, the Ct may then grant extensive orders: s233

· Wayde v NSW Rugby League (1985):
· M may be able to argue that the resolutions and secret plans/meetings are not for a proper purpose or exercised in good faith, because its essential purpose is to forcibly remove M from the comp
· Unlike Wayde, not a power/purpose stated in their Con
· But, arguably for proper purpose and good faith because it is to protect B and its Sh from further detriment (rather than say their own interests)

· M could argue that the prejudice (although in GF and for PP) is unfair ( but unlikely to succeed, as the test of unfairness is object:

· What reasonable Dirs (possessing special skill, knowledge, acumen of Dirs) would think is unfair.

· Impute the B Dir’s knowledge of M’s conduct ( reasonable Dir would consider it fair to prejudice M in such a great way.
