CASE NOTES
Breskvar v Wall (1971):
B mortgage with P – signed blank T. P filled in W’s name (grandson). W sold to C.

Principle/authority for:

· HC that TT is a system of “title by registration” per Barwick CJ.

· Obiter dictum approval to “immediate indefeasibility”.

· NL: no – just approved approach already seen in Mayer v Coe; Frazer v Walker.

· Inconsistency: deferred approach in Gibbs v Messer.
· Correctness: Unclear – HC has not revisited the issue yet ( assumed correct.

· Fraud exception: agent’s fraud can be imputed on principal, even if principal does not know.
· Inconsistency: NOT inconsistent with Schultz v Corwill Properties (1969) ( distinguished

· Postponing conduct: holding out – eg. signing Transfer even though just Mging.
Bahr v Nicolay (No 2) (1988)
B transfer to N. N leases B with option to rebuy. N transfer to T. Land value rises. T refuses to give back to B for rebuy price.

Principle/authority for:

Fraud:

· Wilson/Brennan/Toohey:  fraudulent intention must be formed PRIOR to registration. Not fraudulent to depart from promise given prior to registration 

· Mason/Dawson JJ: Fraud should not be limited to dishonesty that takes place PRIOR to registration
· NL: affirms Loke Yew v Port Swettenham [1913]
· Inconsistency: Distinguished from Leros v Terara (1992) – P never agreed.
· Correct: affirmed Snowlong Pty Ltd v Choe (1991)
Personal Equities:

· PE arises where: reg person agrees to 2nd person to be subject to unreg 3rd person. 
· NL: Exception first recognized Barry v Heider (1914), but added another example situation here. 

· Correct: affirmed Snowlong Pty Ltd v Choe (1991)
Barry v Heider (1914)
B (reg) wants Mg but signs T to S. S gets mortgage from H (unreg). 
Principle/authority for:

· HC recognition of PE exception where:

1. Reg person’s conduct cause or contributes to creation of third parties’ unreg interest; or

2. Reg person creates unreg interest

Extent that this was new law:

· No provision in RP Act.

· HC FIRST recognized and applied PE in this case.

MML v Gosper (1991)
Mrs G gets Mg. Mr gets more debt and forged her sig – reg. MML used CT without Mrs’s consent.
Principle/authority for:

· NSW COA: 2-1 authority: Mahoney (Kirby agreeing) and Meagher (dissent).
· Personal equity arises where: PRE-EXISTING RELATIONSHIP between the M’gor and M’gee. If M’gee registers forged mortgage by using CT without M’gor’s permission ( breach of fiduciary obligations.
Extent that this was new law:

· Whilst PE recognized in Bahr v Nicolay and Barry v Heider ( this type/example based the unauthorized use of CT is NEW.
Extent of inconsistency with prev cases:

· Arguably inconsistent with Mayer v Coe (1968), where a forged mortgage (reg) was indefeasible (no exception): Meagher (dissent) stated this.
Correctness of decision in light of other authorities:

· Argued in Grgic v ANZ Banking (1994) that MML v Gosper incorrect. BUT COA avoided deciding correctness etc, by distinguishing it on the facts. G v ANZ had no pre-existing rel.

· Windeyer (unreported obiter dicta) in Tanzone v Westpac (1999) cast doubt: saying that handing over of mortgage necessarily involves use of CT without permission. And never in his practice (as conveyancing solicitor) did they seek consent.

· THUS: Currently good law due to 2 – 1 authority, but would be up to HC decision to affirm/reject.
Heid v Reliance Finance (1983)
H sold Connell Investments for $165K. C paid deposit. H lends 50K to C (vendor finance by mortgage). C is part of Mr McKay group of companies. H is persuaded by McKay to use McKay’s employee Gibby as solicitor. H gives G the CT and signed T to finish off sale to C. 100K balance STILL owing. C enters into 5 other mortgages. Had H PP conduct?

Principle/authority for:

· When determining priorities between unreg interest ( determine “the better equity” by “an examination in relevant circumstances”.

· PP conduct: premature release (execution of receipt clause) when P has NOT been paid yet.

· Mason/Deane J: irrelevant whether solicitor or not. H had given CT/T to G knowing employee/agent of CI ( PP.

· Gibbs/Murphy J: H hand over CT/T (receipt clause saying P had paid)( rep that C has paid ( R relies on rep ( estoppel (stop H departing from rep).

· NL/Consistency: prev recognized in Lloyds Bank v Bullock [1896]:
IAC Finance v Courtenay (1963)

P (Denton) had notice of C’s interest in Austin (V)’s land. HELD: P not protected AND neither were D’s Mgees (incl IAC) ( auth for above points.

Principle/authority for:

· To be “dealing registrable” protected under s43A:
· No notice of unreg interest pre-Settlement

· Diff opinion between Kitto (notice is irrelevant) and Taylor (only protected if no notice pre settlement). 

· Must be the next dealing registrable – if next dealing not registrable, then nobody can enjoy protection.
Correctness of decision in light of other authorities:

· Taylor’s view preferred in Meriton v McLaurin & Tait (1976)
