PROPERTY

MEANING:

· MAY be the object OR the proprietary rights  to that object.
· ‘…Much of our false thinking about property stems from the residual perception that ‘property’ is itself a thing or resource rather than a legally endorsed concentration of things and resources’: Yanner v Eaton (1999) 201 CLR 351
· ‘to talk about property is to talk not about objects but about relations between human beings or more accurately about relations between persons in relation to things…private property must at least involve the right of the owner to exclude others from doing something in respect of the object of ownership’ Felix Cohen ‘Dialogue on Private Property’ (1954) 9 Rutgers LR 357
TYPES:
· Real v Personal

· Personal ( choses in action (intangible rights eg. debts, shares) and choses in possession (tangible)

OWNERSHIP / POSSESSION
Two elements: 
1. physical control and 
2. mental intention to possess/exclude others (animus possidendi): Button v Cooper [1947] SASR 286

Possession definition:
· Relationship between a person and some material object -  arises out of the factual situation" – Button v Cooper [1947] SASR 286 at 292 

· Does not necessarily concur with title.
Ownership definition:

· Embraces subsidiary rights such as exclusive enjoyment, to destroy, to alienate or to alter, and, of course, the right to maintain, and to resume and recover possession from other persons: Knapp v Knapp [1944] SASR 257
Knapp v Knapp [1944] SASR 257
· FACT: Give wife car. Still reg in husband name to take adv of war time petrol allowance. Wife keep custody of car.

· HELD: no mental intention to exercise control – just custody, not possession 
Waverly Borough Council 
· English law of ownership and possession (unlike that of Roman law) ( not a system of identifying absolute entitlement but of priority of entitlement
Pollock & Wright examples: 

· Tailor sends to JS’s house a coat which JS has ordered. JS puts on the coat ( both physical control and rightful possession in law.

· JS takes off coat and gives to a servant to take back to the tailor for some alterations ( servant has physical control BUT JS still has the possession in law.

· On errand, Z assaults him and robs him of coat ( Z has physical control and (when complete control of it) possession in law (though wrongful). 

WRONGDOER’S PROPERTY RIGHTS
· Possession ( right at law (to retain control of object) against any person except owner: 
· Authority: Armory v Delamirie: chimney sweep found jewel and offered to jeweller. J refused to pay/return. Jeweller liable (below Finders)
· The Winkfield principle: ‘against a wrongdoer, possession is title’

·  “… possession … is entitled to the same legal protection whether or not it has been obtained lawfully or by theft or by other unlawful means.  It vests in the possessor a possessory title which is good against the world save as against anyone setting up or claiming under a better title”: Costello v Chief Constable of Derbyshire Constabulary
ABANDONMENT

Re Jigrose Pty Ltd [1994] 1 Qd R 382

· V sells farm. Hay ($20,000) still on prop. P claim hay abandoned.

· HELD: abandoned and thus appropriated by P.

Munday v ACT (1998) 99 LGERA 312
· FACT: ACT grants exclusive scavenging rights at tip to recycling business ‘Revolve’. Munday negotiates to take items from customers of the tip.

· HELD: Revolve’s rights arise “only once goods are abandoned at the Tip face”. True owner does not lose control of abandoned goods at least until they are out of his or her actual or constructive possession ( “usually be after the owner has thrown such goods away and departed the Tipping face area”
FINDERS
Armory v Delamirie (1722) 93 ER 664

· ‘That the finder of a jewel, though he does not by such finding acquire an absolute property or ownership, yet he has such a property as will enable him to keep it against all but the rightful owner, and subsequently may maintain trover.’

Finders get “possessory title”
Russell v Wilson (1923) 33 CLR 538

· FACT: cash/cheques seized by police from illegal bookie. Convicted but no magistrate order to forfeit assets. Book sues for cash/cheques from police.

· HELD: ‘possessory title is as good as the absolute title as against, it is usually said, every person except the absolute owner’ at 546 per Isaacs, Rich JJ

Parker v British Airways Board [1982] 1 All ER 834
· BA passenger finds gold bracelet in BA first class departure lounge. Gives to BA staff with contact details and instructions to return if owner not found. BA sells for £850.
· HELD: P (not trespasser, honest) ( FINDER. BA ( NO rights as occupier. Controlled entry into departure lounge but did not manifest intention to assert custody or control over found items (eg. searching for lost items regularly)
· Rights and obligations of finder (per Donaldson LJ):
· No rights UNLESS item abandoned or lost 

· LIMITED rights if taken with dishonest intent or while trespassing: R v MacDonald [1983] 1 NSWLR 729 —larceny by theft
· Rights against all but the true owner (or someone with a better claim)

· EMPLOYEES/AGENTS (find in the course of employment) take item into care and control on BEHALF of employer or principal (except where finding incidental to employment or agency).
Byrne v Hoare [1965] Qd R 135

· Policeman working at drive-in theatre finds gold ingot. Policeman hired by drive-in but still under the control of the force.

· HELD: incidental to employment ( walking from drive-in along unfenced privately owned driveway to where he had been instructed to direct traffic.

· Obligation to take reasonable measures in the circumstances to inform true owner and take care of item

· Rights and liabilities of occupier

· IN/ATTACHED: Rights superior to Finder IF item “in or attached to land or building”.
South Staffordshire Water Co v Sharman [1896] 2 QB 44 
· FACT: Landowner instructs employees to clean bottom of pool. Employee found two gold rings in mud at bottom of the pool. Landowner tried to sue for rings. 

· HELD: Landowner won.

· LAW: Possession of land ( possession of everything which is attached to or under that land ( makes no difference that the possessor is not aware of the thing’s existence.
Waverley Borough Council v Fletcher [1996] QB 334 
· FACT: Medieval broach found in public park embedded in soil using metal detector.

· HELD: owner or lawful possessor of land owned all that was in or attached to it. Local authority which owned a public open space had a right SUPERIOR to Finder to things found in the ground of that open space and was entitled to possess them against all but the rightful owner.
· ON LAND: Rights superior to Finder IF occupier has manifested intention to exercise control over the building and things on or in it.
Tamworth Industries Ltd v A-G [1993] 3 NZLR 616 

· FACT: Land at one time leased to Tamworth Industries Ltd. Police find under floorboards of disused and derelict buildings: $52,452 and cannabis. No charges laid. Mr Dods, sole director had been convicted of drug trafficking but conviction overturned on appeal. Wanted money back.
· HELD: Occupier failed to discharge burden of proving manifest intention to exercise control over lost property.
Bridges v Hawkesworth (1851) 21 LJQB 75

· FACT: customer of shop found roll of bank notes on shop floor,

· HELD: customer won ( no manifest intention to exercise control over Prem. 
National Crime Authority v Flack (1998) 86 FCR 16 
· FACT: $433,000 found in Mrs F’s premises by police investigating her son. Mrs F had no knowledge of money. No person charged for any offence. Mrs Flack sues for money from NCA.

· HELD: Occupier of private home ( ordinarily manifest intention to control chattels therein (per Heerey). Person with exclusive possession over a private home…is presumed to exercise control over each and every part of that home and everything in it. (per Tamberlin J)
· Obligation to take measures reasonable in the circumstances to find true owner and to care for chattels in the meantime.

· If chattel may have an occupier (eg. car, caravan, plane or ship) the Occupier treated the same way as an occupier of a building.

GIFTS
· The gratuitous transfer of title in property

· Essential elements:
· Donative intention: Knapp v Knapp [1944]; Dewar v Dewar [1975]
· Acceptance by donee: Knapp v Knapp [1944]; Dewar v Dewar [1975]
· Delivery

· Outcome: ‘the donor must not only part with possession of the property, but must relinquish all present and future dominion and control over it beyond any power on his part to reclaim it’ Nolan v Nolan [2003] VSC 121
Donative intention

· Horsley v Phillips Fine Art Auctioneers: Oral words and delivery

Nolan v Nolan [2003] VSC 121: 
· Jinx Nolan (daughter) claim Sidney Nolan paintings gift from SN to her mother (thus she inherit mother’s estate). Painting in SN possession until his death, BUT catalogues acknowledged JN’s mother owned. SN made many gifts of paintings to JN’s mother and undisputed during his life or after her death.
· HELD: no donative intention ( witness to gift, catalogue put together by JN’s mother, catalogues are NOT register of title, catalogues sometimes of loans made by JN’s mother, SN did not know exhibition catalogue until after it was arranged.

Acceptance
Dewar v Dewar [1975] 2 All ER 728

· FACT: Donor gave £500 as gift. Donee said he would accept it as loan and return if donor wanted it back later. 

· HELD: this does NOT prevent it from being a gift. Only becomes loan if donor agrees.
Knapp v Knapp [1944] SASR 25

· FACT: Husband give wife car. Reg in H’s name to take adv of fuel allowance. 
· HELD: no acceptance ( donee’s ‘attitude of mind …not…one, who regarded herself as entitled to use free from any right in the appellant or anyone else.’
Delivery
In Re Cole:
· C took wife to house. Showed furniture and said “It’s all yours”. C bankrupt. 
· HELD: no delivery ( gift is not complete unless accompanied by something which constitutes an act of delivery or a change of possession 
· NOTE: ordinary, wife live with husband owned/furnished by him and has use of furniture bcos of her position as wife ( BUT that gives her no more possession that a servant who uses furniture. 

Nolan v Nolan [2003] VSC 121: 

· DELIVERY? – donor must, not only part with possession, but relinquish all present and future dominion and control over it beyond any power on his part to reclaim it.

· HELD: no delivery proven ( other than exhibition time, no evidence of JN’s mother’s level of access/power/rights to use/control paintings.

Constructive
· Where actual manual delivery would be physically or practically impossible.
· Eg. bulky goods: Rawlinson v Mor (church organ)
· Symbolic delivery ( if organ able to be delivered , I think it was. If it was not, there was symbolic delivery which was nearest to delivery as could be made. 
Winter v Winter (1861) 4 LT 639
· Owner of barge gave to son (by words). Son is employee. Father told customer later to engage his son about carrying goods (passing on business). Son paid wages of crew from own account and worked barge as own property.

· HELD: “change in the possession of the barge consequent upon the gift…the words indicating a present gift and the father’s subsequent conduct and that of the son indicated a transfer of possession”
· LAW: look at conduct as well as words ( evidence of gift (in absence of manual delivery).
Rowland v Stevenson [2005] NSWSC 325
· R (40 birthday). S yacht moored outside restaurant. In speech, S said “And you can have the boat”. R accept in his speech. Similar statements said before. S say joking. Gift?

· HELD:

· Does NOT matter that words not coincide with delivery.

· Does NOT matter that there liability transferred with gift (1/3 value owed/charged to 3rd party).

· Handing keys with words ( sufficient constructive delivery!! 
Existing possession
· If donee already has possession ( delivery is constructive 

· Nature of donee’s interest in gift is changed by donation to ownership: 
Re Stoneham [1919] 1 Ch 149: 
· “No distinction between a delivery antecedent to the gift and a delivery concurrent with or subsequent to the gift”
·  “Chattels have been delivered to the donee before the gift as bailee”
· THUS: no further delivery (change in possession) is necessary to complete gift.
Winter v Winter (1861) 4 LT 639: READ ABOVE.
Donatio Mortis Causa
· ELEMENTS OF GIFT:
1. In contemplation/anticipation of the donor's death

2. Delivery of gift; or delivery of means to getting gift; or “the essential indicia of title”
3. Conditional – takes effect on death of donor and is revocable until that death.
Public Trustee v Bussell (1993) 30 NSWLR 111

· Once valid donatio found, equity steps in to perfect gift.
Delivery (two types: Re Wasserberg)
· Complete delivery: same as would be sufficient in ordinary gift.
· Incomplete delivery: would NOT be sufficient in ordinary gift. Sufficient in DMC – but requires something further later by leg rep of donor (after death).
· Incomplete delivery WITH the essential indicia of title present:
1. Share certificates): Public Trustee v Bussell; 
2. Key to a safe deposit box: In re Wasserberg [1915] 1 Ch.195.

Public Trustee v Bussell
· HELD: share certs ( indicia of title

· Apart from share register – only other form of indication of share entitlement

· Essential document for transferring shares. 
