A Practical Guide to Drafting Pleadings – Dunstone

CH 2: Pleadings
Two Main Aims of Pleadings: ( fairness and efficiency

1. Define disputed issues:
a. Pre-trial: identify what is agreed, what is denied, assess prospect of success, enter neg.
b. At trial: J identify what needs deciding, relevant evidence, accurate record of issues litigated (avoid re-litigating)
2. Put parties on notice re case at trial:
a. Fair opportunity to prepare – not surprised by allegations against them.
Sequence of Pleadings:

1. P files SOC

2. D files Defence (and maybe counter-claim)

3. P files Reply to Defence (and many Defence to counter-claim)

4. D may file Reply to Defence to counter-claim.

5. Pleadings CLOSED ( cannot raise diff/new case without leave.

Strategies:

1. In SOC, plead all material facts.
2. In Defence, make clear how much P’s case is admitted/denied.

3. When considering how much info to put into pleading ( consider procedural fairness (notice giving)

4. Pay attention to accuracy/completeness.
CH 3: Precedents
1. Do not start with precedent

2. Analyse facts of case ( draft.

3. Consult precedent after drafting:

a. Analyse precedent’s contents and structure

b. Use precedent to solve drafting problems

c. Don’t assume precedent is better

PLEADINGS EXERCISE 1
Exercise1

Phil Waters is a plumber. He works from his home at 135 George Street, Ultimo. He advertises in Yellow Pages for plumbing work in office buildings in the city and at homes in the neighbouring suburbs. 

Bella Fullbrick owns a lovely house at 129 Elizabeth Street Lilyfield. 

On 5 March 2010 Bella telephoned Phil Waters and asked him to come to her house to replace leaking washers on three taps. Phil said “I can do that for you, luv. My service call charge to come to your home is $60.00 and I will charge you $10.00 for each washer”.

Phil went to Bella's house at on 8 March 2010 and replaced the washers. He hand wrote out his tax invoice on the spot and gave it to Bella. She said that her partner Ima Lodger had the cheque-book and she would send Phil a cheque by the end of the week. She didn't.

Phil wants you commence proceedings to recover his debt. 

The Exercise
Stage 1 (week 1)
Proof making model

Consider the proof making model set out in the College of law PP 201 Appendix 2
· What is the legal source? Civil law
· What is the cause of action? Breach of contract
· What are the essential elements of that cause of action? 

· Contract exists:

· offer/acceptance

· intention

· consideration

· capacity, legality, consent

· Breach occurred

· Damage suffered as result of breach

· What material facts do you have which relate to each of those elements? 
· Offer/acceptance: B asked and P said “I can do that”.

· Intention: P advertised, B rang up, P accepted
· Consideration: P attended house and replaced washers
· Capacity, legality, consent: no issue
· Breach: B has not paid P

· Damage: P has not been paid (unpaid invoice)
· What facts are immaterial?

· What evidence will you need to adduce to win your case?

Stage 2 (week 2)
Draft a Statement of Claim

For this exercise ignore jurisdictional limits and court forms.

Focus on properly identifying the parties and drafting the pleading.  

· Identify the parties by name and address 
· Who is the plaintiff?

· Who is the defendant?

· What is their legal relationship?

· What is the cause of action you are making?
· What does the Plaintiff want?

· What material facts are you pleading to support your claim?
At the top of the right hand side identify the parties by name and address and their role in the claim.  

Set out your pleadings in a logical (and as far as possible chronological) order and plead each allegation in a separate paragraph.
It should not exceed the page.
Statement of Claim

Plaintiff: Phil Waters
135 George Street, Ultimo

Defendant: Bella Fullbrick
129 Elizabeth Street Lilyfield

1. The Plaintiff is a plumber who carries on a plumbing business in New South Wales.
2. On 5 March 2010, the Plaintiff asked the Defendant to attend the Plaintiff’s home at Lilyfield, New South Wales and replace the washers on 3 taps.

3. The Defendant advised the Plaintiff that the charge to replace the washers on 3 taps is $60.00 plus $10.00 for each washer replaced.

4. In accordance with that contract, the Plaintiff attended the Defendant’s house on 8 March 2010 and replaced the washers on 3 taps. 

5. The Plaintiff gave a tax invoice in the sum of $90.00 to the Defendant. 

6. The Plaintiff has not received payment from the Defendant for the tax invoice. 
7. As a result, the Plaintiff has suffered damage and claims:

a. $90.00

b. Interest pursuant to section 100 of the Civil Procedure Act

c. Costs
