THE CORPORATIONS POWER

s. 51 (xx):
The Parliament shall, subject to this Constitution, have power to make laws for the peace, order, and good government of the Commonwealth with respect to:

foreign corporations, and trading or financial corporations formed within the limits of the Commonwealth

· It a non purposive power.

· Has been strictly interpreted by the courts

The significance of the Corporations power in Australia

· Overwhelming business activity undertaken by corporations ( s51(xx) gives Fed significant power to regulate Australian business and economic control.

What is a corporation – The reach of the Corporations Power

‘Foreign corporations’
· Defined (obiter): corporations formed outside limits of Commonwealth: New South Wales v The Commonwealth (the Incorporation Case) (1990) 169 CLR 482
‘Trading’
· Interpreted in its current and popular sense, and is not restricted to the denotation it had in 1900: R v Judges of the Federal Court of Australia; Ex parte Western Australian National Football League (Adamson’s case) (1979) 143 CLR 190
· Same meaning as in s51(i) and s92: includes buying/selling, negotiations, bargains, transport for reward, purchase or sale of money, credit, news, information, tangibles and intangibles.

· Is a “verbal noun” that denotes activity ( instead of “corporations that trade” ( suggest that:

· Actors and Announcers Equity Association v Fontana Films Pty Ltd (1982) 150 CLR 169: “words of part (xx) suggest that the nature of the corporation to which the laws relate much be significant as an element in the nature or character of the laws, if they are to be valid”
· Trading/financial corporations ( laws re their trading/financial activities will be in power.

‘Financial’
· Also in current/popular sense: Adamson’s case
· Re Ku-Ring-Gai Co-Operative Building Society (No 2) (1978) 22 ALR 621: TPA (Cth) apply to Building Societies, which are to provide low interest loans to members for housing ( ancillary objective of making profit. Held: building societies were “financial corps”.
· Brennan J: “predominant activity is…borrowing of moneys to lend…lending of those moneys, receipt of repayments and the ultimate repayment of moneys to the source” ( money dealings ( financial activities ( financial corp.

· Deane J: financial corp. does not mean solvency. An obvious “reference point” is commercial dealing in finance, provision of financial management or advisory services of financial matters.

· Reason for incorporation did not matter ( lending to members was raison d’etre of the applicants ( purpose and culmination of their operations.
· State Superannuation Board v Trade Practices Commission (1982) 150 CLR 282: Vic SSB, which administered fund for pension payments for State public servants. Board employees were public servants and paid by Gov and half of members appointed by Governor in Council. Board authorised to make investments to increase superannuation fund. Did TPA apply to SSB?
· “Financial corp” even though function/set up was “public service”? YES.

· Mason, Murphy, Deane JJ: corporation which engages in financial activities – deals in finance for commercial purposes.

· THUS may be financial corp even if directed to activities other than provision of finance. Need only have financial activities.

Character of corporation may be determined by reference to its actual or intended activities
· May be determined by reference to actual OR intended nature of activities: NSW v Commonwealth (1990)
· If purpose of engaging in trading/financial activities ( corporation under s51(xx)

· If engaged in trading/financial activities that is substantial part of activities, even though formed for other purposes ( still corporation under s51(xx).

Intended activities or ‘purposes’
· Early view: corporation defined by purpose, rather than activities: R v Trade Practices Tribunal; Ex parte St George County Council (the St George County Council case) (1974) 130 CLR 533

· TPA apply to St George, which was set up under Local Gov Act 1919 (NSW). Formed to buy/sell electricity in local gov district in NSW and sell electrical appliances (profit). Local Gov Act provide that Council endeavour to not make loss, but still supply as cheap as possible. St G argued they were public service organisation and not subject to TPA.
· HC held: not trading corp.

· McTiernan J: “municipal trading undertaking” with public purpose

· Menzies J: “trading corporation” does not mean a corporation, which is trading – characterised as municipal corporation rather than trading corp.

· Gibbs J: A trading corporation is one formed for the purpose of trading.

· Applies to “shelf” companies as well – incorporated companies that have not yet engaged in trading/financial activities: Fencott v Muller (1983).
· TPA apply to Oakland Nominees Pty Ltd (shelf company)?

· Looked at memorandum and articles of association that revealed object (purposes) of a corporation ( guide to decision.

Substantial or significant activities
· Examine actual activities of corporation: R v Judges of the Federal Court of Australia; Ex parte Western Australian National Football League (Adamson’s case) (1979) 143 CLR 190
· Football player Adamson alleged WA NFL, SA NFL, West Perth Football Club had contravened TPA by disallowing him from leaving a WA club to join a SA club.

· WA and SA club – trading corporations? Held: majority YES.

· Object of each league to promote football BUT had substantial income from matches, broadcasting, fees, advertising, membership and club patrons. 

· Barwick CJ: League had “substantial” trading activities

· Mason J (Jacobs J agree): label given to corporation when its trading activities form a sufficiently significant proportion of its overall activities
· Murphy J: so long as trading is not insubstantial, the fact that trading is incidental to other activities does not prevent it from being a trading corp ( trading need not be dominant activity.

Sustantial or significant activities need not form a predominant part of the corporation’s activities
· Confirmed Murphy J in above: State Superannuation Board v Trade Practices Commission (1982) 150 CLR 282

· Quickenden v O’Connor: University of WA was trading corp. 28% of revenue came from trading activities.

· Carr J: “substantiality in this context, when measured in dollars, does not mean a large absolute figure…it is a relative measure ie, compared to the total income generated by the corp”

Trading and financial corporations ‘formed within the limits of the Commonwealth’
· No general power to incorporate trading or financial corpora­tions: Huddart, Parker & Co Pty Ltd v Moorehead (1909) 8 CLR 330, confirmed in New South Wales v The Common­wealth (the Incorporation Case) (1990) 169 CLR 482 
· Corporations Act 1989 (Cth) empower C to incorporate trading/financial companies.
· Held: “formed” describes corporation which have been or shall have been created in Aus.
· THUS, only power over corporations ALREADY formed.
· Commonwealth may incorporate companies as a matter incidental to other heads of power: Strickland v Rocla Concrete Pipes Ltd (1971) 124 CLR 468 
· eg. Australian National Airways v Commonwealth (No 1) (1945): C would incorporate company under s51(i) to conduct interstate trading business. 
· Can also incorporate companies in Territories using s122.

Scope of the corporations power
Early view: s51(xx) could NOT regulate intrastate activities of foreign, trading, financial corps.
· Huddart, Parker & Co Pty Ltd v Moorehead (1909) 8 CLR 330: Australian Industries Preservation Act 1906 (Cht) control restraint/monopolisation of intrastate trade. 
· HC applied State reserved powers and held intrastate reserved to States – invalid.

Wider view: a power to regulate the trading or financial activities of trading or financial corporations
· Strickland v Rocla Concrete Pipes Ltd (1971) 124 CLR 468: TPA provisions regulating intrastate trading activities/practices of trading/financial corporations supported by s51(xx)?
· Commonwealth Industrial Court: TPA provisions invalid.

· HC Appeal: Huddart, Parker disapproved on basis of overturned State reserved powers.

· Held: law with respect to foreign/trading/financial corp formed within limits of C is law notwithstanding that if affects corp in conduct of its intrastate trade.

· R v The Judges of the Australian Industrial Court; Ex parte CLM Holdings Pty Ltd (1977) 136 CLR 235: CLM charged with offence under trade practices law with respect to false description of goods on sale. Argued that s51(xx) does not extend to person who were not corporations.
· Held: DOES extend to authorise offences subjecting individuals to civil liability under trade practice legislation.

· Fencott v Muller (1983): provision of TPA extended civil liability to persons in corporate contravention of Act. Argued that provision was not law with respect to corporations but natural persons.

· Held: extends to “imposition on duties on natural persons”.

· Reasoned by 1) corporations act by natural persons; 2) in order to regulate activities of corp, must impose duties on natural persons that participate in corporate activities.

· THUS – imposition on duties on natural persons is an element/incident in regulation of corp.

Wider still: a power to regulate the activities of persons who harm the interests of s 51(xx) corporations
· C can protect trading activities of s51(xx) corp from non s51(xx) corps: Actors and Announcers Equity Association v Fontana Films Pty Ltd (1982) 150 CLR 169

· TPA provision prohibits secondary boycotts, where supply to other person is a corporation and can cause substantial loss/damage to business of other person. FF alleged AE prevented supply of services by theatrical agents to FF.
· Provision of TPA valid under s51(xx)? YES.

· Gibbs (Stephen, Wilson JJ): law was directed to “conduct that is calculated to damage the trading activities of a trading corp” ( within power.

· Mason J (Aickin J): valid as law with respect to trading corp. ( need not be limited to regulation of trading activities.

Power to regulate any activities of a s 51(xx) corporation?
· Extends beyond TRADING activities of s51(xx) corps: Commonwealth v Tasmania (the Tasmanian Dam case) (1983) 158 CLR 1

· Mason J: unduly restrictive to confine to the regulation and protection of the trading activities of trading corporations. After all, the subject matter of the power is persons, not activities…

· Murphy J: s51(xx) is “plenary” – extends to any command affecting behaviour of a foreign/trading/financial corp.

· Deane J: examination of words/structure of s51(xx) discloses no reason in language or legal interpretation why power to legislate…should be given such a restricted meaning.

· Strickland v Rocla Concrete Pipes: HC reluctant to incline that s51(xx) extend to enable regulation of ANY activity of s51(xx) corporation.
New South Wales v Commonwealth (WorkChoices Case) (2006) 231 ALR 1: 

· Corporations Power to regulate industrial relations? 
· Challengers argued:
· s51(xx) only permitted the regulation of ‘external’ relationships, not ‘internal’ relationships and the relationship between a constitutional corporation and its employees was ‘internal’.  
· A law was not within the Corporations Power merely because it confers rights and imposes obligations on constitutional corporations.  

· Majority held: Gleeson CJ and Gummow, Hayne, Heydon and Crennan JJ.

· Law regulating the ‘activities, functions, relationships and business’ of a constitutional corporation or creating rights, privileges or obligations of a constitutional corporation was within the s51(xx)
· Can regulate internal AND external aspects of corporation.

· Provided Melb Corp doctrine – no need to maintain equality in Fed/State powers.

· Minority held: Kirby and Callinan JJ.

· Federal balance had to be maintained ( s51(xx) subject to the Industrial Disputes Power. 
· Either the s51(xx) not used to regulate industrial relations or subject to the same limitations as the Industrial Disputes Power (ie. being limited to making laws about conciliation and arbitration of interstate industrial disputes). 

· Entire WorkChoices Act invalid – although only part relied on the Corporations Power. 
Characterisation

· Re Dingjan; Ex parte Wagner (1995) 183 CLR 323: Tasmania Pulp contract for timber from Wagner, who subcontract with Dingjan. When TP changed practices/requirements, W changed with D. D part of union, made application for subcontract review under Industrial Relations Act 1988 (Cth). Provisions say contract must relate to business of s51(xx) corp.
· Can C use s51(xx) to regulate contracts for purposes of business in trading corp? Sufficient connection between s51(xx) corp A and subcontract between B and C for services which affect business activities of A? HC: provisions invalid by majority.
· Brennan J: s51(xx) may vary contract between s51(xx) and independent contractor. BUT where contracts have no direct affect on corp. or business ( invalid.

· Dawson J: “trading or financial corp” meant corporate, trading, financial nature of entity. Thus invalid as regulated contracts that may not be connected to s51(xx) coprs in any way relevant to their character.
· Toohey: plenary power with test of characterisation of whether sufficient connection. Insufficient to identify corp as reference point so as to affect activities of others. Thus, no connection.

· McHugh J: plenary and extends to any subject that affects the corp. BUT insufficient that any that refers to s51(xx) will be valid – must do more. Thus invalid.

· Mason CJ (dissent): wide approach to ambit ( plenary. Characterise by reference to direct legal operation (rights etc that it affects) and practical operation. Thus, sufficient connection.

· Gaudron J (Deane agree, dissent): plenary power. Law expressed to operate on or by reference to business functions, activities, relationships of corp. ( law within power.

· Jumbunna Coal Mine NL v Victorian Coal Miners’ Association (1908) 6 CLR 309: interpret Constitution in broad and general in its terms.
