LEC 1:
Solicitor/client relationship in a commercial context
· Diverse clients with diverse issues
· Sophisticated clients

· One off matter or continuing relationship 

· Client entity – who is the client? From whom do I take instructions? 

· Distinguish between legal advice and non-legal advice – the scope of the retainer? 

Solicitor/client relationship in an estate context
· Type of matter – drafting will, obtaining probate of Will, administering estate, claim on estate

· Client’s emotional position

· Who is the client? From whom do I take instructions?

· Scope of the retainer

Tax/Duty Considerations for Small Business Taxes 
Lawyers and Tax

· CAUTION: be wary of giving specific tax advice

· BUT should still be aware of diff taxes and duties – identify circ where other profs may be needed
State taxes? (OSR collects)

· Payroll tax: if business pays wages exceeding threshold/month

· Payroll Tax Act 2007 (NSW)

· Does not apply to most small businesses
· Land tax: if business owns any NSW RP (own premises)

· Land Tax Management Act 1956 (NSW)

· Levied on unimproved capital value of land

· Except: where prem is person’s sole/principal place of residence
· Gaming machines tax: if business is hotel/club which has poker machines

· Gaming Machines Act 2001 (NSW)

· Parking space levy

· Parking Space Levy Act 2009 (NSW)

General Legislation:

· Taxation Administration Act 1996 (NSW)

· Duties Act 1997 (NSW)

· Mgs

· MVs owed by business

· Transfer/assgt of land/business assets

· Transfer of non-quoted shares/units in unit trust
Cth Tax
· Income tax: PAYG or lump sum

· GST

· CGT

· FBT (Fringe Benefits Tax)

· Group tax – PAYG tax withheld from pay to employees 

· Superannuation – employers are obliged to contribute min level for emplyees
Stamp Duty
· Def: a State imposed tax imposed generally on transactions
· Lodged with OSR

· Evidenced by “stamping” of document
· Leg: Duties Act 1997 (NSW) & Taxation Administration Act 1996 (NSW)
· Auth: OSR
· Significance of stamp duty:
· Doc is inadmissible in Ct if duty unpaid: s304

· Can’t register transfer of shares/land if duty unpaid on trans: s301

· Fines up to 75% unpaid duty (plus interest): TAA s21, 26

· Client can sue YOU for negligence

· May commit offence – if lodge for stamping but fail to disclose info: TAA s56

· May cause your client to commit offence: TAA s57
When is duty payable?

· Duty on dutiable transactions rather than documents
Transfer/transaction: s8 DA
· Doesn’t matter if trans effected by written or electronic instrument
· If unwritten ( must notify by written statement to OSR within 3 mths: s15
· If written – must lodge instrument with OSR within 3 mths: s16(1)
Leg:
(a) a transfer of dutiable property, and (incl assgt, exchange, buy-back of shares)
(b) the following transactions:

(i) an agreement for the sale or transfer of dutiable property,

(ii) a declaration of trust over dutiable property,

· If just confirmatory declaration, which doesn’t change bene ownership of prop – STILL liable for duty

(iii) a surrender of an interest in land in New South Wales, (eg lease)
(iv) a foreclosure of a mortgage over dutiable property,

(v) a vesting of dutiable property by or as a consequence of an order of a court of this or another jurisdiction, whether inside or outside Australia,

(vi) the enlargement of a term in land into a fee simple under section 134 of the Conveyancing Act 1919,

(vii) a vesting of land in New South Wales by, or expressly authorised by, statute law of this or another jurisdiction, whether inside or outside Australia,

(viii) a lease in respect of which a premium is paid or agreed to be paid.

· Excludes: 
· Transfer pursuant to marriage/defacto breakdown: s68

· Franchises – but duty may still be payable where trans involves transfer of dutiable prop

· Off the plan purchase:
· Residence to be built before completion. 

· S49A delays duty to earlier of:

· Completion

· Assignment of P’s interest 

· 12 mths after agt date

· Possessory applications:
· Possessory application under RPA – liable for duty to value of land: s52

· Application to bring land under RPA – also liable to duty: s53
· Transfer:

· S8(3) Corp Act: includes exchange and buy back of shares.

· CL: transferee must have substantially same right/interest in subject matter at end of transfer as transferor had 

“Dutiable property” (in NSW): s11

· Land in NSW
· Transferable floor space (heritage floor space), being floor space that:

· is registered by NSW local gov council; AND

· comes from unused dev potential of land in NSW with heritage buildings etc; AND

· may, subject to nec consents, be transferred to the dev of another site.

· Land use entitlement – dictionary:

· Right entitled thru owning shares/units; OR 

· Combo of shares/units with lease/license(derived from/associated with shares/units)
· Non listed shares – in a NSW comp or comp incorp outside Aus, but on Aus register.

· Shares include “rights to shares” 
· NOTE: ceases to be DP – 1 July 2012

· Non listed units – reg in NSW or manager of unit trust scheme is NSW comp/resident.

· NOTE: ceases to be DP – 1 July 2012

· Business asset –  NOTE ceases to be DP: 1 July 2012
· Good will – where prev 12 mths, has sold goods/services to NSW customer

· Means goods/services provided in NSW to customer.

· IP – where prev 12 mths, used in NSW 

· IP must be subject to arrangement that incl dutiable trans over goodwill
· IP means:

· Business name, trading name, trademark, industrial design, patent, reg design/copyright

· Right to use/exploit business/trading name, trademark, industrial design, thing/system/process that is subject to patent/reg design/copyright

· Stat license (Cth) – where prev 12 mths, rights exercised re NSW.
· Statutory license (NSW law) – 
· NOTE ceases to be DP: 1 July 2012
· Poker machine entitlement – Gaming Machines Act 2001 

· NOTE ceases to be DP: 1 July 2012
· Transfer allowed by s19 GMA
· Partnership interest

· Interest in PA with PA prop that is “dutiable property”
· Goods in NSW, if subject of dutiable trans over any dutiable prop (excl IP). 
· If only goods and/or IP being transferred ( no duty!

· Excludes:

· Stock in trade – goods for sale in ordinary course of trade (narrow view) or incl raw materials, components, partly manuf goods (wider view)
· Materials for manuf

· Goods under manuf

· Goods held/used in connection with land used for primary production

· Livestock

· Registered MV

· Ship/vessel

· Option to purchase NSW land
· NOT option over shares or any other dutiable prop.

· Excludes to the extent of ANY of above – if:

· Arises out of unit trust scheme and not land use entitlement;

· Attributable to option over dutiable property (non NSW land)
· Interest in security – traded on Sydney Futures Exchange
How much duty?

· Calculated on GST-inclusive price – except for hire of goods.
· S32: general rate: land or business asset

· Ad valorem: tax is based on value of asset (look at consideration) – generally increases with value
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· Premium property duty: s32A-32C

· If residential land + dutiable value of prop > $3 mil = duty is $150,490 plus $7 duty/$100 over $3mil

· If only partly residential – premium duty rate ($7/$100) only applies to residential part which exceeds $3mil
· Shares/units (not listed securities): s33
· To be abolished 1 July 2012

· Unlimited securities – 0.6% of dutiable value

· Min $10 for transfer of shares of corp (not legal/beneficial owner of NSW land)
Dutiable value:

· Greater of consideration and unencumbered value of prop: s21(1)
Partly dutiable/non-dutiable property:

· Non-dutiable prop must be distinguished – to avoid duty being assessed on whole
· Apportionment:
· Duty is only charged to extent that it relates to dutiable prop: s27(1)
· If diff types of prop (different rates of duty) – charged as if separate trans: s27(2)

· If certain assets relate to NSW and another juris: s28

Transfer of interest under “uncompleted agt”:

· P agt to buy land. Before completion, P transfers rights to Z (interest in land) ( dutiable prop.

· Consideration = P pay V + amount Z pay to P (to transfer rights).

Restraint of trade agt:

· Unencumbered value of business good will INCLUDES value of any ROT arrangement: s23(2)
Improvement to land:

· If P makes improvements pre-completion – duty charged as if no improvement

· If V makes improvements pre-completion – duty charges as if yes improvement: s23(3)
Transfer and counter-contracts:
· Trans effected by 1+ instrument ( 

· Only 1 instrument is stamped with full duty (trans duty)
· Other instruments only have $50 duty

· WHY? To prevent double duty: s18(1) 

· Transfer made in conformity with agt for transfer
· Duty paid on agt

· $10 duty payable on transfer (nominal duty): s 18(2)
· Transfer NOT made in conformity with agt for sale, but
· duty has been paid on the agreement;

· the transfer would be in conformity with the agreement if the transferee was the purchaser under the agreement;

· the transfer occurs at the same time as, or proximately with, the completion or settlement of the agreement; and

· the purchaser under the agreement and the transferee under the transfer were “related persons” at the time the agreement was entered into (s 18(3)(d)(i)) or, if the purchaser purchased as a trustee, the transferee and the beneficiary were related persons: s18(3)(d)(iii)
· “Related persons” - spouse/de facto partner, parent, child or sibling, related bodies corporate (eg, a holding company and its subsidiary).
· Example: husband (P) enters into agt, but realizes wife should be P. At settlement, H directs Vendor to transfer to W. $10 nom duty payable on transfer to W.

· THEN $10 nominal duty on transfer

Exemptions/concessions:

· Transfer arising under a share buy back: s66(5)

· Exemption doesn’t apply where comp buying back own shares thru 1+ agts etc that P will issue marketable securities. 
· Married/DF couples:

· Transfer/agt for house to be principal residence for married/DF couple.

· “House” includes house, vacant land for private house, shares conferring entitlement to exclusive possession of comp title dwelling: s67

· Transfer/agt for matri/PA property due to rel breakdown: s68
· First home owner purchase: COL SR 201.213
· 1st home buyer

· P will occupy house for min 6ths 

· Value of prop is below threshold (see COL)
· Corporate reconstructions
· Trust deeds:

· Declaration of trust over NSW prop (not dutiable prop) = $500 duty: s58(1)
· Instrument that amends, replaces instrument that established managed investment scheme= $50 duty: s59 IF
· Not transfer any dutiable prop to person without units in scheme (outsider)
· Reduces no of persons holding units in scheme
· Exemption:
· P is buying on trust for real P = $50 duty on declaration/transfer: s55(1). OSR must be satisfied that consideration paid by real P.
· Nominee transfers:

· Transfer of prop (other than marketable securities) to nominee then Ben: $10 duty IF:
· Prop transferred to Nom to be held on Trust for Transferor; AND
· Noone other than Transferor has ben interest in prop between transfer to Nom then back to Transferor: s56
· Transfer of unlisted marketable securities between Trustee/Nom and Ben IF no change in ben ownership of security.
· Trustee/Nom has not intention to hold security for anyone other than Ben from when Trustee/Nom FIRST got security
· NOTE: to be abolished  1 July 2012
· Abolished:

· Leases (not transfer of lease): from 1/1/2008

· Transfer of unquoted shares/units from 1/7/2012

· Sale of business assets (1 July 2012)
· Mortgage – borrower must be natural person: 
· owner-occupied from 1/9/2007; 
· investment props from 01/7/2008. 
· All Mg duty abolished from 1/7/20112
Who pays duty? s 13
· Transferee: s13
· Purchaser under agt for sale/transfer

· Person who declares trust

· Person to whom prop surrendered (lease surrendered)
· Mg who forecloses

· Vestee of prop (by stat or Ct order)
· Mgor under mortgage

· Person issuing life insurance policy 
· Lease with premium paid - lessee
When is duty payable?
Liability:
· Arises when transfer of dutiable prop occurs: s12
· Usually when instrument is 1st executed: s12(2)

· Off the plan purchases: s49 – earlier of:
· Completion

· Assignment of P’s interest

· 12 mths after date of agreement
· UNLESS contract made by acceptance of offer – when accepted (eg. exchange of contracts): s 295(2)

· Duty must be paid within 3 months of liability: s17

· FAIL to pay – interest and tax penalties may apply
Cancelled Contracts:

· If cancelled, not liable for duty if OSR satisfied that: s50(1)

· Agt not cancelled to give effect to sub-sale;

· P under agt is comp (not yet incorp) and subsequent P is incorp comp

· P and subsequent P are related persons
Anti-avoidance provs
· OSR can disregard an arrangement (assess duty on OSR’s own valuation): s24

· If trans between associated persons;

· If OSR satisfied that sig purpose of any party is to reduce dutiable value of prop

· OSR must aggregate the value of 2+ trans relating to separate items of dutiable prop

· If trans occur within 12 mths

· Tranferor/ee is same/associated persons

· Trans are substantially 1 arrangement.

· OSR believes prop has been split to reduce duty: s25
Capital Gains Tax 
· Def: federal tax imposed on income from any net capital gain from CGT Event (eg. sells CGT asset at profit).
· This means capital from increases in value of taxpayer’s asset (not ordinary income) 
· Not a separate tax – included in assessable income tax: s102-5 Income Tax Assessment Act 1997 (Cth)
· Leg: Income Tax Assessment Act 1997(C’th)
· Auth: ATO
· Gen, CGT applies where:

· A CGT event happens in relation to CGT asset: s 102-20; AND

· Taxpayer is Aus res OR (if not) CGT asset has necessary connection with Aus; AND

· No exemption etc applies.
· Records: 

· Must keep records as reasonably expected to be relevant to work out capital gain/loss from CGT event: s121-20.
· Penalty is 30 PU: s121-20.
· Keep records until after 5 yrs of CGT event: s 121-25.
· Terms:

· Net capital gain – total capital gains MINUS capital losses

· Capital losses – can be used to reduce capital gains but not other assessable income. Any excess capital losses can be carried forward to offset future capital gains.
	How to ascertain CGT?
1. Did CGT event happen?

2. Is there CGT asset?

3. Does exception/exemption apply?

4. Does rollover apply?

5. What are capital proceeds?

6. What is cost base?

7. Capital gain = capital proceeds – cost base

Capital loss = reduced cost base – capital proceeds

8. Work out net capital gain/loss for income year:

· Deduct capital loss from capital gain

· Apply any discounts

· Apply SB concessions

9.  Include net CG in assessable income: s102-5

10. Carry net capital losses to next year: s102-10


1. Did CGT event happen?
· A1: disposal of CGT asset – change in ownership: s 104-10 (time is entry of contract or where stops owning asset)
· C1: loss/destruction of asset: s104-20

· C2: redemption, cancellation, release, discharge, satisfaction, expiry, abandonment, surrender, forfeit of asset: s104-25

· Eg. settlement of law suit

· C3: expiry, cancellation of option granted by comp/trustee to acquire shares/units: s104-30

· D1: creates right (contract, legal, equitable) in another entity: s104-35(1)

· Eg. V of business agrees not to operate similar bus in specific region

· Excludes: s104-35(5)
· Create right by borrowing money/ obtaining credit from another comp

· Right require P to do something that is another CGT event
· Comp issues interest/shares

· Comp grants option to acquire shares, interest etc in comp

· Trustee of trust unit issues units

· Trustee of trust unit grants option to acquire debentures/units

· E1: creating T over asset by declaration/settlement: s104-55

· E3: converting T over asset over unit T: s104-65

· E4: payment of non-assessable amt to unitholder/ben by Trustee of Trust: s104-70 
· E5: Ben becoming absolutely entitled to asset of trust: s106-50
· F1: granting, renewing, extending lease: s104-110

· F4/5: payments to vary/waive term of lease: s104-125 and 104-130

· G1: non-dividend payment by comp to Sh re post-CGT shares: s104-135
· H2: act, transaction, even occurs re asset that you own, and __ does not result in adj being made to asset’s cost base: s104-55

· Eg. promotion agency pays you amt to induce you to start buildling manuf facility (which you own and on which you intended to build anyway). No contractual right created – but payment made because of event (inducement).

· Excludes same as s104-35(5)
· I1: resident taxpayer stops being a resident: s104-160
· NOTE: timing of CGT event is usually when contract made – not completion

2. Is there CGT asset?
· CGT asset: s 108-5(1) 

· Any kind of prop

· A legal/equitable right that is NOT prop

· Includes: s (2):

· Part of/interest in above asset

· Goodwill (or interest in <)

· Interest in PA (incl asset)

· Also: land, buildings, comp shares, units in unit T, options, debts, contractual rights, foreign currency.
· 3 types of CGT assets: collectables, personal use assets and other assets.
Collectables

· Collectable is mainly used/kept for taxpayer/assoc’s personal use/enjoyment: s 108-10(2)

· Artwork, jewellery, antique, coin, medallion

· Rare folio, manuscript, book

· Postage stamp or 1st day cover.

· Includes interest/debt/option/right to acquire – in collectable.

· Capital losses from collectables are “quarantined” – used to offset capital gains from other collectables: s108-10(1)
· Capital gain/loss disregarded if market value < $500: s118-10(1)
Personal use assets

· CGT asset used/kept mainly for taxpayer/assoc’s use/enjoyment but NOT a collectable.

· Includes interest/debt/option/right to acquire 

· Excludes land, strata unit, building, structure: s108-20(3)

· Capital gain/loss disregarded if market value <$10K: s118-10(3)

· Capital losses are disregarded: s108-20(1)

· What is time of the CGT event
3. Does exception/exemption apply?

A. Exempt assets:

· Cars, motocycles, decorations for valour: s118-5

· Assets acquired before 20/9/1985: s104-10(5)(b)

· Assets used solely to produce exempt income: s118-12

· Life insurance policy disposed of by orig ben 

B. Exempt/loss denying transactions:

· Eg. WC compensation/damages: s118-37(a)

C. Anti-overlap provisions: 

· Prevents double taxation

D. Disposal of active assets of small business

4. Does rollover apply?

· Allow C gain/loss to be deferred until later pt.

· Replacement asset rollover: where asset is replaced by another one. Includes:

· Disposal/creation of asset by individual/trustee to wholly owned comp: 122-40/65

· Assets compulsorily acquired/lost/destroyed: s124-B

· Strata title conversions: s124-CD

· An issue of scrip-for-scrip: s124-M

· Renewal/extension of stat license: s124-C

· Exchanges of shares in 1 comp for shares in interposed comp: 124-G

· SB asset and acquire replacement: s152-E

· Body converted to incorp comp: s124-I

· Demergers: Div 125

· Small asset roll over: includes:

· Transfer of asset cos marriage breakdown: subdiv 126-A

· Transfer of asset to wholly owned comp: subdiv 126-D

5. What are capital proceeds?

· Generally: CP is:

· Money received; AND

· Market value of any prop you receive: s116-20(1)

· Includes things paid in installments or future: s103-10(2)(b)

· Excludes GST: s116(20)(5)

· Subject to:
· Market value substitution rule

· Apportionment rule: where CP apportioned to 1+ CGT event

· Non-receipt rule – reduce CP by amount unlikely to be received even if taxpayer tries to get: s116-45

· Repaid rule – reduce CP by any amount repaid for taxpayer for which deduction is not available: s116-50

· Liability rule – increase CP by amount of any liability assumed: s116-55
6. What is cost base?

· Calculated under s110-25:

1. Money/prop paid (if prop, then prop’s market value)

2. Incidental costs: eg. remuneration of spec prof services, transfer costs, stamp duty, advertising fees, valuation costs: s110-35

3. Non capital costs of ownership: 

a. Incl interest on loan for acquisition/increase asset’s value, refinancing costs, insurance costs, rates, land tax: s110-25(4)

b. Excludes amounts, which are tax deductible: s110-45.

c. Does NOT apply to collectables or personal use assets

d. Must be reflected in state/nature of asset at CGT event: s110-25(5).

4. Capital expenses incurred – to increase/preserve asset’s value, or install/move asset (excl good will)

5. Capital expenses incurred – to establish, preserve, defend taxpayer’s title/right over asset: s110-25

6. REDUCED by any GST input tax credits: s103-30

Market value substitution rule: 

· Market value = cost base, IF:
· No consideration 
· Part/all of consideration cannot be valued
· P and V are not dealing at arm’s length: s112-20.
· Rule does NOT apply in certain circ: eg. decoration for valour, event D1, rights to buy shares/units, option over share/unit, issued shares/units: s112-20(3)
· If not arm’s length – should get qualified valuer to value contemporaneously + full description (so ATO doesn’t use market value).
· Plus cost of valuation is ADDED to cost base.
· Even if arm’s length – may be considered NOT: Granby  v FCT (1995)
i. Parties collude to achieve partic result or 1 party subjects to dictation of other’s interest
ii. BUT may be considered arm’s length (even when not) = if deal at arm’s length and “real bargaining”
Other changes to cost base:

· CGT asset splits into 2+ assets (eg. subdivision) or changes to asset of diff nature ( splitting/changing is NOT a CGT event. Cost base apportioned to split/changed asset: s112-25

· Apportionment rules to allocate exp among assets: s112-30(1)

· If asset is subject to liability – liability is included in cost base: s112-35 (eg. mortgage)

8. Any CGT discount applies

· If CGT asset owned for min 12 mths before disposal – reduces capital gain by 50%

· For individuals (incl partners in partnerships) and trusts

· Super funds – 33.3* % discount

· Companies – discount does not apply

8. Do SMALL BUSINESS concessions apply?
Small business: ind, PA, comp or T that carries on business and has aggre turnover < $mil.
· Can apply for concessions IF satisfies:

Maximum net asset value test: total net value of CGT assets owned by:

· Small business entity

· Entity’s affiliates

· Entities “connected with” SB entity/affiliate

< $6 mil – before CGT event happens: s152-15

· “connected with”:
· entity controls or is controlled by SB

· Both entity and SB controlled by 3rd bus: s152-30(1)
· “affiliate”:

· individual’s spouse or child <18

· any individual/comp that (re its business) acts/could reasonably be expected to act – in accordance with SB’s directions/wishes or in concert with SB: s152-25
Active asset test:

(1) (a) owned asset < 15 yrs and active for 1/2+ of period in (2)

(b) owned asset 15yrs+ and active for 7½+ of period in (2)

(2) Period: begins on acquiring asset, ends earlier of CGT event or, if bus ends 12 mths+ before CGT event (end of bus)
· Active: owned by SB and used by SB (or related) in course of carrying on bus. OR if intangible – inherently connected with bus: s152-40(1).

· Excludes assets which produce passive income eg. loans, debentures, bonds, assets: s152-40(4)

Significant individual test

· SB must have at least one sig individual before CGT event: s152-50

· Sig individual: ind that (at the time) – had SB participation % in comp/trust of at least 20: s152-55

Taxpayer = CGT concession stakeholder:

· If individual is sig individual  in comp/trust

· OR spouse of sig individual and spouse has SB participation % in comp/trust > 0.

15 year exemption: 
· CG on asset owned for 15yrs+ will be disregarded if:

· Satisfies basic conditions

· Continuously owned asset for 15yrs before CGT event

· Individual  and either 55yo+/retired/permenantly incapacitated at time of CGT event

· OR comp/trust and had sig individual – and sig individual is above: s152-105/110
Active asset reduction: 
· If doesn’t qualify for 15yr exemption – but satisfies basic conditions (above) ( 50% reduction on capital gain 

· If taxpayer individual ( can reduce by 50% again = 7% total reduction: s152-205

· 50% reduction of capital gain

Retirement exemption: subdiv 152-D

· Disregard capital gains – if capital proceeds used in connection with retirement.

· Lifetime limit of $500K: s152-320

· If recipient is <55yrs – amount must be paid into super: s152-305(1)
Rollover: subdiv 152-E 
· Capital gain deferred – if a replacement asset is acquired: s152-410

· Must:

· Acquire replacement asset within 1yr before or 2 yrs after CGT event happens to active asset

· AND satisfies s152-420 (deceased)

Goods and Services Tax
· Def: federal tax imposed generally on the supply of goods, services and other items sold or consumed

· Leg: A New Tax System (Goods & Services) Act 1999 (C’th)

· Auth: ATO
· NOTE:

· Business charges GST ( paid to ATO 
· GST is paid at each step of supply chain – but business can claim back GST (in price of goods purchased for business) as input tax credits.

· Ultimate burden falls on the consumer (who doesn’t purchase for business) – has to pay GST, but gets no credit

Example:

Fred sells X bags of cement for $110.00 including $10 GST to Mario

Tax office receives $10 GST paid by Fred

Mario makes and sells Y concrete blocks for $220 including $20 GST 

Mario claims $10 input tax credit

Tax office receives $10 GST

Lionel buys Z concrete blocks & uses them for a landscaping job for Trevor, charging $330 for the blocks, including $30 GST

Lionel claims $20 input tax credit

Tax office receives $10

Trevor pays $330 for the blocks including $30 GST

TOTAL GST PAID $30

Who pays GST?

· Supplier has legal liability to pay GST: 9-40.
· Must provide in contracts that cost includes GST: s9-75
· If customer is buying as part of business – claim input tax credit. 
When is GST payable?

· GST is payable by supplier of taxable supply and taxable importations: s7-1(1) and 13-15.

Taxable supply: s9-5

· “Taxable supply”: 9-5

· if supply for consideration AND 

· supply made in course of/furtherance of enterprise you carry on; AND

· supply connected with Australia; AND

· you are reg or req to be reg for GST

· “Supply”: 9-10
· Supply is any form of supply – including:

· Supply of goods/services

· Provision of advise/info

· Grant/assignment/surrender of RP

· Creation/grant/transfer/assignment/surrender of any right

· Financial supply

· Enter/release from obligation to do anything, refrain, tolerate (2)
· Does NOT need to be legal (3)
· GST DOES apply to deposits forfeited in commercial prop trans. 

· “Consideration”: 9-15
· Includes any payment, act, forebearance – in connection with, in response to, in inducement of supply

· Doesn’t matter if:

· Voluntary

· Not by the buyer

· Done in compliance with order of Ct, trib or other body

· Done in compliance with settlement of proceedings
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· Without consideration and between associates ( STILL taxable supply if: 72-5

· Assoc is not reg/req; OR

· Assoc acquires otherwise than solely for a creditable purpose.

· THEN value is GST exclusive market value.

· Enterprise: s9-20(1)-(3):
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· Grant of lease/license/interest in prop is “enterprise” – if done regularly or continuously.

· “Connected with Aus”: 9-25

· Means: 

· Goods delivered/made available in Aus

· Goods removed from Aus

· Goods being brought to Aus IF supplier imports or installs/assembles goods in Aus

· RP - if RP is in Au

· Otherwise if: thing is done in Aus, enterprise is carried on in Aus (permanent establishment)

· 38-E: - exports and supplies consumed outside Aus (GST free??)

· Eg. supplies (excl goods/RP) consumed outside Aus = GST free! 38-190

· Eg. customer NOT in Aus and effective use/enjoyment of supply outside of Aus

· Div 96 (partly connected with Aus): each part of supply is considered separate supply
· Who must register for GST? Div 23
· Entity carrying on enterprise with annual GST turnover of $75K+ ($150K for non-profit orgs)
· If not: registration for GST is option – may do so to claim input tax credits
· If not registered: cannot claim input tax credit, but entire amount of bus exp (incl GST) can be claimed as income tax deduction
· “GST turnover”: gross business income (not your profit), excluding any GST:

· In sales to customers

· In sales not connected with enterprise

· In any input taxed sales

· In sales not connected with Aus.

· “Entity” includes:

· Individual

· Partnership

· Body corporate

· Corporation (incl 1 dir comp)

· Unincorp association

· Trust

· Superannuation fund 

Input tax credits (ITC)?
· If buyer is GST registered entity ( can claim ITC

· GST payable = GST raised – ITC

· ITC only arises for “credible acquisitions”: s11-20
· Amount of ITC is amount of GST payable: s11-25

· Creditable acquisition: s11-5
· Acquire solely/partly for “creditable purpose” AND

· Supply is a taxable supply AND

· Consideration is paid/payable AND

· You are GST registered etc.

· Creditable purpose: s11-15
· Acquired in carrying on enterprise – not nec in course/furtherance of enterprise.
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· Creditable purpose can be minor/incidental purpose.

· ITC is apportioned if only PARTLY creditable purpose: s11-30 (sets out formula) 

· NOTE: even if supplier forgets to include GST in sale price, buyer can still claim ITC!
· Buyer cannot claim ITC unless they have a tax invoice: s29-10(3) 

How much GST?
Tax period – important to determine ITC and adjustments
· Gen: quarterly

· Monthly if:

· Current and projected annual turnover $20mil+

· Taxpayer carrying on enterprise in Aus < 3mths

· Taxpayer has history of failing to comply with tax laws.

· Turnover calculated – excludes values of supplies, which are input taxed, or no consideration, not in connection with enterprise.

· If buyer is GST registered entity ( can claim ITC

· GST payable = GST raised – ITC

Adjustment:
· Adjustment event: s19-10(1): event with effect of
· Cancel supply/acquisition; or

· Changing consideration; OR

· Causing supply/acquisition to become/stop taxable supply or creditable acquisition.

· Includes: s19-10(2)

· Returned supplies

· Change in consideration – discount?

· Can apply even if supply is NOT taxable supply and if acquisition is NOT creditable acquisition: s19-10(3)

· Adjustment is attributable to tax period in which you become aware of adj: s29-20

· Decreasing adjustment: 21-5
· Taxable supply made

· Whole/part of consideration not received

· Debt written off or overdue for 12 mths+

GST Calculation:

· 10% of value of taxable supply.
· Value of taxable supply = price (consideration) x 10/11
BAS (Business Activity Statement):
· Reports obligations to pay PAYG withholding PAYG, FBT, GST, deferred super.

Exemptions
GST free supplies:

· Supplier claim ITC for anything acquired/imported to make supply: s38-1
· Buyer cannot claim ITC because supply is not taxable supply
· Includes:
· Food
· Health
· Education
· Childcare
· Exports and other supplies for consumption outside Aus
· Religious services
· Non-commercial activities of a charity
· Raffles/bingo conducted by charity
· Water, sewerage, drainage
· Supplies of going concerns
· Transport etc
· Precious metals
· Supplies through inwards duty free shops
· Grants of freehold land and similar interest by gov
· Farm land
· Cars for use by disabled ppl
· International mail
Exports/supplies for consumption outside Aus: 38-E

· Supply of goods GST free – IF exported from Aus within 60 days after: s38-185

· Day supplier gets any consideration; OR

· If earlier – supplier gives invoice.

· Supply of goods in course of repair/renovate/modify/treat other goods from OUTSIDE Aus (whose destination is outside Aus) GST free – IF:

· Goods attached/part of other goods; OR

· Goods become unusable/worthless by being used to repair etc.

· Supply of items other than goods/RP: s38-190

· Supply made to non-Aus resident and NOT in Aus when thing supplied is done

· OR: recipient is NOT in Aus (can be Aus resident) when thing is done and effective use/enjoyment is outside Aus 
· UNLESS (for both above) directly connected with goods/RP in Aus. OR

· Supply re rights – use outside Aus and recipient non-Aus resident and outside Aus; OR

· Supply of repair etc of goods from outside Aus and destination outside Aus

Supplies of going concerns (eg. sale of business)
· GST free IF: 38-325
· Supply for consideration; and

· P is reg/req for GST
· P and V agree in writing that supply is of going concern

Input Taxed Suplies:

· ITS if covered by Div 40: 9-30(2).

· If ITS ( GST free, supplier cannot claim ITC: s40-1; and buyer cannot claim ITC (not taxable supply.

· Includes:

· Financial supply: s40-5(1)

· Residential rent

· Residential prem

· Precious metals

· School tuckshops/canteens

· Fundraising events by charities
Residential rent:

· Supply of prem by lease, hire, license (incl renewal or extension) is ITC IF: s40-35

· Supply of residential prem; OR

· Supply of commercial accommodation, but constitutes a long term lease (long term accommodation).
Residential premises:

· Sale of RP is ITC – to extent that prop is residential premises to be used predominantly for residential accommodation: s40-65(2)
Fringe Benefits Tax (FBT)

· Def: benefit paid to employee on top of normal wages/salary.

· May also be paid to employee’s family or associate.

· Examples:

· Use of company car for employee’s private purposes

· Paying employee’s private costs eg. private health insurance, club membership, children’s school fees

· Giving employee cheap loan

· Providing meals/entertainment in certain circ

· Exemptions: laptop computers, handheld computers, mobile phones.

· If employer provides FB to employee must:
· Register for FBT

· Keep necessary FBT records

· Calculate taxable value of benefits

· Report FB on PAYG

· Lodge a return and pay FBT to ATO
Advice & risk management 
· A legal practitioner should be able to identify and advise on duty obligations.

· A legal practitioner should be able to identify GST & CGT issues.

· A legal practitioner should NOT advise on tax issues unless they are an expert.

