Atypical Plaintiff
1. D has no DOC to take special steps to protect atypical P

2. BUT if atypical P hurt in situation where normal P would have been hurt, they can recover for ALL damage (even extra).

· Levi v Colgate-Palmolive:P got free sample bath salts from D. Got allergy and long lasting itch.

· P lost. Jordan CJ: mere fact that abnormal persons exist in the community does not alter the general standards by which rights and duties are established. Persons who trade/supply ordinary foodstuffs and articles of ordinary domestic use have no DOC to issue warnings that use may cause discomfort/injury to abnormal persons

· Courts more likely to extend RF that classify P as atypical P.

· Haley v London Electricity Board: D’s employers created trench and put some makeshift barriers around it. P (blind) tripped over it and fell in, becoming deaf. 

· Held: P won. Although risk of blind P coming along, was easy for D to take precaution.

· Mt Isa Mines v Pusey: pre-existing susceptibility to psychiatric illness ( unusual P.
Unborn Child
· Foetus has no legal personality – no separate existence from mother.

· A-G (Qld) (Ex rel Kerr) v T: father tried to stop mother of unborn child having abortion. Failed.

· Marriage of F&F: Family Court refused injunction to husband stopping estranged wife from terminating pregnancy.

· No DOC to unborn child (Watt v Rama)– BUT can sue for acts/omissions during pregnancy after birth. Pre-birth injury may occur:

· Before conception: 

· X and Y and Pal: obstetrician failed to do routine test on pregnant woman for syphilis. Held: liable for baby and any future unborn child who got syphilis.

· Kosky & Another v The Trustees of the Sisters of Charity: woman got disorder from incompatible blood transfusion. 8 years later, gave birth to affected child. Held: liable.

· Ex utero (vitro fertilization):

· Waller v James: P born with cerebral thrombosis. Held: D has DOC to unborn child during IVF treatment, BUT failed cos does not extend to advising mother of possibility of termination to prevent child’s birth.

· In utero (during birth):

· Watt v Rama: preg woman in car accident caused by D’s neg. Foetus injured and born disabled. Held: drivers owe DOC to unborn child, preg wom RF to be members of public.

· Lynch v Lynch: preg woman neg cause car accident. Child born with cerebral palsy. Held: DOC extends to unborn child’s mother, but only in car accidents.

· Bowditch v McEwan: DOC of mother only extends to neg driving.
Wrongful Birth

· Parents’ claim that child who would not have been born but for the D’s negligence.

· Cattanach v. Melchior HCA 2003: P said right tube removed when 15yo. But hadn’t and doc removed left tube without checking right. P pregnant. Held: P recover cost of raising child.
· Vievers v Connolly (1995) 2 Qd R 325: P mother of disabled child born bec. P lost opportunity to lawfully terminate pregnancy due to D’s neg at diagnosing German measles.  Held: recover costs for past & future care of child for 30 years (exp life).
· CES v Superclinics (1995-6) 38 NSWLR 47: D neg failed to diagnose preg. P lost opportunity to terminate pregnancy. Held: damages recoverable did not include cost of raising child -  adoption an option.
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71 Limitation of the award of damages for the birth of a child

    (1) In any proceedings involving a claim for the birth of a child to which this Part applies, the court cannot award damages for economic loss for:

(a) the costs associated with rearing or maintaining the child that the claimant has incurred or will incur in the future, or 

(b) any loss of earnings by the claimant while the claimant rears or maintains the child. 

    (2) Subsection (1) (a) does not preclude the recovery of any additional costs associated with rearing or maintaining a child who suffers from a disability that arise by reason of the disability.
Wrongful Life

· Child’s claim - born by negligent treatment by D (usually disabled).
· UK cases - McKay v Essex AHA: mother got rubella. Child disabled. No DOC to tell to abort. Policy issues-sanctity of life. Followed in Aus - Bannerman v Mills
· Edwards v Blomeley: child P born with rare chromosomal disorder. Born from failed vasectomy on father performed by D, who neg did procedure and neg did not warn of likely failure.
· Harriton v Stevens: child P got severe disabilities from mother having rubella at early stage of preg. D (GP) neg failed to diagnose rubella.
· Waller v James: P born from IVF, where parents’ med advisors failed to find genetic problem.
· In ALL THREE ABOVE CASES: Studdert J – policy reasons of no DOC:
1. Sanctity & value of human life

2. impact of such claim on self-esteem of disabled persons

3. exposure to liability of mother who continued with pregnancy

· P’s damage not recognizable at law - would involve comparison of disabled life with non-existence

· DOC not to injure child, but no DOC to prevent conception or advise abortion.
· Studdert J cases on appeal: Harriton v Stephens; Waller v James (HCA); Waller v Hoolahan: 
· Confirmed Studdert J
· Med practitioner owes DOC to unborn child – does not extend to preventing birth
· Impossible to quantify damages
Nervous shock

· Psychiatric or psychological illness not caused by or related to physical injury.
History of NS:

· Victorian Rlys Cmrs v Coultas: preg C suffered miscarriage from fright when buggy driven by husband almost run over by train due to gatekeepers negligence. Held: nervous shock without physical injury ( too remote. P lost.
· Dulieu v. White: P recovered where NS result of fear of physical injury.
· Hambrook v Stokes: NS from fear of safety of one’s child, but must actually witness scene.
· Chester v Waverley Corporation: son drowned and saw body. Failed, cf with above.
· Mt Isa Mines v Pusey 1970: HC gave damages for mental disorder caused at sight of injured co-worker unknown to P.
· Jaensch v Coffey 1984: C’s husband riding motorcycle and suffered serious injury in accident neg caused by J. C not at accident but saw husband at hospital afterwards and told condition was “pretty bad“. Later told he was in intensive care and getting worse. Gradually improved over weeks to full recovery. C became anxiety depressant and psychiatric illness. Held: P can recover damages for “nervous shock“, even when not at the scene.
Significant Common Law Cases:
· Tame v NSW: T in accident caused by Mr Lavender with alcohol reading. Later got call telling her police had recorded on report that SHE had the alcohol reading as a result of D’s clerical error. Later, lawyer asked if she had drank before drinking. T, abhorred drinking and driving, and horrified by suggestion. Became obsessed that record would tarnish her reputation. Diagnosed 4 years later as psychotic depressive illness. Trial: P won. Appeal: P failed. HC: P failed.
· Annetts v Australian Stations: P’s son went to work at station. Mother called station before son left to ask about conditions. 7 wks later, son sent to work alone at other station and then after another 7 wks, left station with another teenager employed at time. Police telephoned parents that son was missing. Father collapsed and they went on trips to place to see belongings of son, including hat covered in blood. Months later, told by telephone that vehicle used by son was found in desert with no signs of people. Later found two human remains. P failed. HC: P won.
High Court held:
· P must show recognizable psychiatric injury.

· Must be RF that psychiatric harm would occur to person of normal fortitude.
· Determine DOC (but not necessary preconditions)

· Directness of perception of event

· Pre existing relationship between P and D (Annetts (decisive factor) – employer)

· Relationship of P to victim
Ipp Report:

· Codified above principles ( enacted as now CLA Pt 3.

30 (2) The plaintiff is not entitled to recover damages for pure mental harm unless:

    (a) the plaintiff witnessed, at the scene, the victim being killed, injured or put in peril, or 

    (b) the plaintiff is a close member of the family of the victim.

· Alters CL in Tame v NSW and Annetts v Australian Stations, which rejected concept of geographical proximity and limitation on family members.
31 There is no liability to pay damages for pure mental harm resulting from negligence unless the harm consists of a recognised psychiatric illness.

· Distinguished from mere “grief and sorrow” (Jaensch v Coffey).

· D not liable “for being a cause of distress, fear, anxiety, annoyance, or despondency, without any resulting recognized psychiatric illness” Tame v NSW; Annetts v Australian Stations.

· Particular pathological condition need not have been foreseeable. It is enough that it is a recognizable psychiatric illness: Mount Isa Mines v Pusey.

· Difficult to distinguish grief and recognizable illness

· Coates v Government Insurance Office of NSW: P, 14yo, close to father. Went on trips with father, truck driver. One day, was at home and told by police of father’s death. Hospitalised with stomach pains for 18 months after death. Suffered poor peer relations and wore fathers clothes even though too big. Held: no nervous shock as no recognizable psychiatric illness.

· Swan v Williams: 630kg slab of sandstone block crushed P’s wife. Psychiatrist found no psychiatric illness. P lost 
· Gahagan v Taylor [2004]: P worked with Mr Taylor at T’s company. Taylor fell whilst building hull of vessel together. T eventually died. G susceptible person and had ongoing dispute with Taylor brothers ( failed, as held not caused by accident.
32 (1) A person ( "the defendant") does not owe a duty of care to another person ( "the plaintiff") to take care not to cause the plaintiff mental harm unless the defendant ought to have foreseen that a person of normal fortitude might, in the circumstances of the case, suffer a recognised psychiatric illness if reasonable care were not taken. 

    (2) For the purposes of the application of this section in respect of pure mental harm, the circumstances of the case include the following:

        (a) whether or not the mental harm was suffered as the result of a sudden shock, 
· Need for shock “so distressing that the perception of the phenomenon affronts or insults the P’s mind and causes a recognizable psychiatric illness”: Jaensch v Coffey
· Can be cumulative shock. Is not limited to “cases where injury is caused by a sudden shock, or to cases where a P has directly perceived a distressing phenomenon or its immediate aftermatch”: Annetts v Australian Stations.
· NSW v Seedsman: S worked in child mistreatment unit as part of police force. After having son, got post-traumatic stress disorder from constant apprehension that son might be abused. Held: mental disturbance was foreseeable given circumstance that she had no special training/prep.
· Held: no requirement of single “shock” (sudden) in case of employment relationship.
· Spence v Percy: woman in car accident, comatose and died after 4 yrs. P (woman’s mother) suffered shock, anxiety etc from being told of accident, daughter’s condition, seeing her have fits in hospitalization and sudden death. Got depressive neutoric condition. Held: P lost as insufficient causal proximity between psychiatric illness and events of accident.
· Cumulative shocks denied damages in NON employment relationship.
· Gifford v Strang Patrick Stevedoring: S employed G as wharf labourer/clerk. G killed when large forklift vehicle reversed over. 3 children (14-19) heard of death n same day and shocked/distressed. Never saw body. Held: Ps won.
· Employer owes DOC to take reasonable care to avoid psychiatric injury to employee’s child
        (b) whether the plaintiff witnessed, at the scene, a person being killed, injured or put in peril, 
· Prev CL, need to directly perceive ( extended to immediate aftermath.
· Jaensch v Coffey: did not witness accident but at aftermath. P won.
· UK case: Alcock v Chief Constable of South Yorkshire Police: Police let stadium get over crowded. Collapsed killing/injuring people on TV. Ps saw television pictures of accident. 
· Shock caused by bad news rather than direct perception cannot give damages.
· Insufficient that it was seen on tv, radio or heard from neighbour.
· White v Chief Constable of South Yorkshire Police: police at stadium ( no damages.
· Aus: generally assumed no recovery for bad news, but no clear authority.
· Jaensch v Coffey: High Court divided.
· Petrie v Dowling: mother got NS when going to hospital and told of daughter’s death. P won.
· Quayle v State of NSW: Aboriginal man suffering from alcohol withdrawal transferred from hospital to police – suicided. P brother identified dead body in back of police van in an open street. P brothers and mother won.
· Coates v Government Insurance Office of NSW: Kirby (dissenting) rejected distinction between seeing/hearing the event that caused NS. Bad news by telephone was within perception
        (c) the nature of the relationship between the plaintiff and any person killed, injured or put in peril, 
· P not recover if not person foreseeable by D to suffer NS from D’s neg behaviour.
· Bourhill v Young: preg woman heard collision between car and motorcycle. Suffered miscarriage from NS. P failed – not herself in danger or related to person who was endangered or within D’s line of vision. Held: not RF.
· CL – P does not have to be family member to recover.
· Mount Isa Mines v Pusey: two electricians working in powerhouse on floor above P working. Shirt circuit of high power current, explosion. Two electricians burnt, both ended up dying. P helped electricians to ground floor and got severe schizophrenic reaction, anxiety, depression. Held: P won.
· Held: P was akin to a rescuer and involved in accident/in danger himself.
· Supports argument that employer-employee link.
· Page v Smith: split NS into primary (fear for self) and secondary victims (removed from range of injury). Held: secondary can recover if in aftermath of accident – for courts to decide.
· BUT this distinction has not been adopted in Aus courts.
        (d) whether or not there was a pre-existing relationship between the plaintiff and the defendant.
· Tame v NSW; Annetts v Australian Stations: 

· HC rejected notion of rigid categories which establish DOC.
· Instead, looked at whether DOC arise from RF of injury.

· Annetts: D employer assured parents about looking after their son ( DOC.
(3) For the purposes of the application of this section in respect of consequential mental harm, the circumstances of the case include the personal injury suffered by the plaintiff.
· Just adds “personal injury suffered by P” to list of circumstances to consider.
(4) This section does not require the court to disregard what the defendant knew or ought to have known about the fortitude of the plaintiff.
Rescuers:
· CLA ss56-58 (look at prev topic).
· Vidian v British Transport: two 7 yo wandered on railway. Father worked at railway, jumped in front of trolley to save son. Died. Wife won.
· Haynes v Harwood: boy threw stone at untethered horses. Policeman injured when controlling horse to stop it from injuring others. D liable.
· Baker v Hepskins: doc went down well to rescue employee. Overcome with fumes and died. D liable.
· White v Chief Constable of South Yorkshire: not rescuers, but gave assistance.
· Chapman v Hearse: Doc Cherry.
Occupier’s Liability:

· Early: DOC used to depend on the type of entrant.
· NOW: 8All occupiers owe a general DOC to person lawfully entering land.
· Australian Safeway Stores v Zaluzna: P entered D’s supermarket and slipped on wet (rainy day) floor. Held: do not have to distinguish between invitees, trespassers and licensees.
· Modbury Triangle Shopping Centre v Anzil: P employed at video store in shopping centre. P one night closed up shop and attacked in car park. Held: DOC does not extend to safety from criminal activities.
