Remoteness of Damage

· What extent of the damage is D liable for?
· Limit in law to D’s liability ( remoteness.
PREV: Direct Consequences Test:

· Prior to Donoghue v Stevenson.

· Asked: was damage claimed a “direct consequence” of D’s act?

· Eg. Re Polemis & Furness, Withy & Co: ship destroyed by fire whilst unloading at port. Neg stevedore dislodge timber plank on deck, which fell into open hold where it hit an object and caused a spark. Ignited fuel vapour that escaped from cargo of drums in hold. Held: D liable for all damage to ship as direct consequence of stevedore’s act which D was vicariously liable for.

· However, was criticised as Re Polemis test and Donoghue v Stevenson neighbour rule would make potential liability too wide.
· Overruled in Wagon Mound No 1.
NOW: Reasonable Foreseeability Test:
· D will not be liable for damage which was not reasonably foreseeable consequence of D’s negligence.
· The Wagon Mound (No 1) (1961): P (owners of wharf) sued D (charterers of ship Wagon Mound), who neg spilled fuel oil into water, which ignited causing severe fire damage to bay. The “flash point” of oil was extremely high, and would not have been foreseeable. Oil must have caught fire from molten metal from welding carried on P’s wharf.
· Trial judge, and 1st appeal: D liable, for though fire was unforeseeable, bound by Re Polemis.
· PC appeal: D won. Established above rule and overturned Re Polemis.
· The Wagon Mound (No 2) (1967): owners of two ships, which were moored in the wharf and damaged by fire. Ps won.
· Reasonably foreseeable defined as - “A real risk…would occur to the mind of the reasonable man…which he would not brush aside as far fetched” (per Reid LJ)
· Meaning of RF in remoteness should be same as breach of duty.

Kind of Damage:
· How specific should the KIND of damage be foreseeable?
· Hughes v Lord Advocate (HoL) 1963: employees of PO left deep manhole open in street. Put canvas tent and kerosene lamps to warn. P (8yo) and friend tied a lamp to rope and lowered themselves to explore. When leaving, P tripped over lamp, which fell into hole and caused explosion that knocked P back into hole and severely burned.
· Rule: Need only show that the kind of burns injury was foreseeable, manner is irrelevant.
· Immaterial that the extent/seriousness of the injury was greater than was foreseeable

Doughty v Turner Manufacturing 1964

· Distinguished from Hughes.
· P standing near vat. Fellow employee accidentally knocked asbestos cover into and minutes later, eruption of molten chemical that severely burned P. Cover had been used by D for 20 yrs as they were thought to be chemically inert/safe.
· Held: too remote. Injury caused by splash was foreseeable but not by eruption, which “could not be described merely as a variant of the perils from splashing”.
· Thus, court considered the MANNER in which injury occurred – relevant.
Bradford v Robinson Rentals (1967):

· P employee supplied with van to drive in worst winter ever for 20 hrs. No heater. Got frostbite.

· Held: D liable, reasonably foreseeable type of injury.

Tremain v Pike [1969]: 

· P herdsmen on D’s farm. Got rare disease (Weil’s disease) from rat’s urine.

· Held: some injury/disease foreseeable from being bitten etc by rat, but that disease was NOT RF. D still liable as TYPE of injury was foreseeable.

Versic v Conners [1969]: 

· P’s husband car overturned in collision by D’s neg. Head formed dam for water flowing in gutter and he drowned. Death of drowning not reasonably foreseeable.

· Held: D liable. 

1. Death/injury reasonably foreseeable – irrelevant that death by drowning was not. 

2. Drowning was RF as specific events leading up to drowning was RF.

Jolley v Sutton London Borough Council (2000): 
· P boy tried to repair abandoned/rotting boat. D council had put sign warning of danger but did not remove boat. P injured when using car jack to hold up boat but it collapsed on P. D argued that injury by rotten state of boat foreseeable, but not injury by boys’ interference.

· Held: broad characterisation of type of injury. Where harm is of same kind – manner in which injury occurs is not relevant.
Mt. Isa Mines v. Pusey (HCA)  1970

· Australian HC authority.

· P employed by D developed schizophrenia from shock, when aiding two fellow employees who were badly burned by electrical switchboard explosion caused by D’s neg. Very rare consequence of shock.

· HC: some type of mental disturbance was foreseeable. Took broad view of type of P’s injury.

· Windeyer J: “comfortable latitudinarian doctrine has however the obvious difficulty that it leaves the criterion for classification of kinds or types of harm undefined and at large”
Rowe v. McCartney (NSW CA) 1976 – restrictive view of type of nervous shock injury
· P let friend drive P’s car where P was passenger. Friend had accident and became quadriplegic. P developed psychiatric problem from guilt.

· Held: unforeseeable as different kind of damage. Would expect damage from nervous shock of accident, not guilt.

Nader v. U.T.A. of NSW (NSW CA) 1985
· P boy injured when alighting from bus. P developed rare psychiatric illness (Ganser Syndrome), probably result of parent’s reaction to accident and failure to get proper treatment. Issue of whether GS illness is too remote from D?

· Held: 

· Rowe not authority that mental illness can be divided into discrete category/kinds
· Damage NOT too remote – GS foreseeable consequence.

· Characterised mental illness broadly.
Kavanagh v Akhtar (NSW CA) 1998

· P suffered injury when heavy box fell on her in D’s shop. Difficult for D to do household stuff and take care of her extremely long hair. Had to cut hair and because of cultural/religious reasons, had extreme effect on husband. Marriage broke up and P suffered depression.
· Held:

· Foreseeable that P’s injuries would strain marriage and lead to mental illness.

· Though husband’s extreme reaction to hair cutting was unforeseeable – “irrelevant in the light of cases such as Hughes and Nader, so long as psychiatric injury is regarded as a foreseeable consequence of physical injury”.

Extent of damage:
· How specific should the EXTENT of damage be foreseeable?
· Extent of harm need not be foreseeable as long as the kind of harm is reasonably foreseeable. Hughes v Lord Advocate.
Stephenson v Waite Tileman 1973:

· Neurotic P cut hand at employer’s neg. Infected by virus. Neurologist said P suffered irreversible brain damage. Psychiatrist said P suffered mental illness from brooding in hospital over condition – so severe because of vulnerable personality.

· Held: jury should look at whether initial injury foreseeable, not ultimate consequences.
Vacwell v BDH (1971):

· V produced transistors using chemicals by BDH, used over years. No warning supplied that it would explode if contact with water. Dropped test tube in sink, which had water and exploded. Killed 1 of 2 employees involved and damaged V premises.
· Held: Small explosion RF, but not large explosion as in case. But D liable as extent is irrelevant.
The Egg-Shell Skull rule:
· Rule: D takes P as he finds him. Dulieu v. White (1901) Eng – D pays for all damage, even where:
1. P may suffer from pre-existing weakness
2. D’s act caused injury resulting in susceptibility to further illness/injury.
1. P may suffer from pre-existing weakness
Smith v. Leech Brain 1962

· P had burn injury to lip at work. Lip tissue was at pre-malignant state at time of burn, which triggered cancer and P died. 

· Held: P’s death not too remote. Initial injury foreseeable ( D liable for death as well, though damaged reduced by vicissitudes.
Robinson v. P.O. (Eng CA) 1974

· P injured at work and had to take anti-tetanus serum. Allergic reaction led to brain damage.
· Held: D liable. Initial injury and necessity of medic treatment foreseeable ( D liable for all.
Beavis v. Apthorpe (NSW CA)  

· D’s neg caused fracture & wound, P subsequently got tetanus

· D. liable
Malcolm v Bradhurst: P physically injured in car. Had nervous disposition.

· Held: D liable for all damages – nervous personality included in pre-existing weakness.
2. D’s act caused injury resulting in susceptibility to further illness/injury.
Pine v. Wilkenfield (SASC) 1981

· P’s neck injured in car accident. P wore cervical collar and fell over, couldn’t see. 
· Held: D liable for fall injury.

Jacques v. Matthews (SA SC) 1961

· P. fractured limb. During convalescence re-fractured same limb 12 months later

· Held: D liable.
Drug dependency following trauma caused by D’s neg
Commonwealth v McLean 1996:

· P got throat cancer from tobacco and alcohol use, from psychological injury caused by D’s neg (Voyager disaster).
· Held: 

1. D is liable for damage of unforeseeable extent, but not for unforeseeable damage of different kind.
2. D liable for additional damage of a foreseeable kind, suffered by P with special vulnerability.

Havenaar v Havenaar [1982]:

· Car accident, got pancreatitis due to alcohol consumption to dull pain. 

· Held: D liable.

1. Voluntary alcohol consumption would sever causal connection, even if foreseeable

2. But if NOT voluntary (no other way of relieving pain) – then D liable.

Economic loss: 

· Whether egg-shell skull rule applies – uncertain.

· In theory, if P’s economic loss greater than foreseeable because of particular financial disability then – full loss should be recoverable.

Liesbosch Dredger v SS Edison 1933: 
· P’s dredge sunk by D. P had contract to do work needing dredge. Did not have sufficient capital to buy and fit replacement dredge immediately. Suffered further financial damage.

· Held: D liable for replacement dredge, but not extra costs caused by P’s lack of capital.

· Thus, HOL distinguished between “physical delicacy or weakness’ and financial weakness.
Breaking Chain of Causation:

Lamb v Camden: water main broke and damaged P’s house. Had to move out and squatters moved in for about 2 years whilst it was being repaired. Squatters did extensive damage to house.

· Held: D not liable for squatter damage, even though reasonably foreseeable + NIV.

· RF test is not always applied, depending on policy.

McKew v Holland (1969):

· P’s leg weakened by D’s neg. Later broke ankle when going down steep, rail-less stairs.

· Held: P had acted unreasonably and thus NIV had broken chain of causation.

Cummings v Sir W.Arrol [1962]:

· P’s husband fell and died from steel erector. No seatbelt, but even if seatbelt, highly probable that he would not have worn them. D usually provided them but since not used on this site, put them elsewhere.
· Held: Since P would not have worn the seatbelt anyway ( break in causation.
Martin v Isbard (1946): “inexcusably bad” medical treatment/advice.

