Proof of negligence

· P bears the legal onus of proof (CLA s5E)
· Standard: balance of probabilities
· D may bear an “evidentiary” onus of proof in some instances to counteract P’s claims.

“No evidence rule”:

· Trial judge must decide: P’s evidence reasonably infers negligence on D’s part?

· No evidence (no prima facie case) – case is withheld from jury (Holloway v McFeeters).

· Any evidence (no matter how slight) – case must go to jury (TNT Management v Brooks).

· If prima facie case, D can submit “no case to answer” – P’s case is so weak that D need not provide any evidence.

· Fact that D has not called evidence cannot be used by P to prove P’s case (Jones v Dunkel).
Inferences:
· Evidence must give rise to POSITIVE inference rather than mere conjecture.
· Must do more than give rise to conflicting inferences of equal probability.

· Must be more probably than not. 

· Bradshaw v McEwans

· Cited in Holloway v McFeeters: P widow of hit and run victim at night, suing Nominal Defendant for husband’s death. No direct evidence of the accident and victim deceased. Injuries to deceased consistent with run over, position of body, state of roadway, debri, tyre marks. Held: unidentified driver drove negligently.
· T.N.T. v. Brooks: “circumstances raising a more probable inference in favour of what is alleged.”
· West v GIO of NSW: P injured in collision with other car where driver died. P and wife suffered memory loss and other passenger of other car could not give any evidence to infer cause of crash.

· HC held: insufficient evidence to infer that negligence caused accident.
· “more akin to conjecture than to inference”
Res Ipsa Loquitur:
· “The thing (event) speaks for itself” – happening of an event can itself be evidence without further evidence of negligence.
· Mummery v. Irvings: it is not a legal principle but “a general index to those cases in which mere proof of an occurrence … constitutes prima facie evidence of negligence”.

· This happens where: Scott v. London & St. Katherines Docks (P injured when bags of sugar fell on him when standing near doorway of D’s warehouse):

1. D is in sole control of situation, and

2. Accident would not ordinarily happen unless someone was negligent, and

3. No explanation or knowledge of how accident happened.
1. D is in sole control of situation

· If someone else (plus D) involved in circumstances – cannot use res ipsa loquitur

· Kilgannon v Sharpe Bros: P injured when soft drink bottle exploded. Sued manufacturer, bottler, vendor. Held: could not rely on RIL because could not identify which particular D or Ds were negligent.

· Nesterczuk v. Mortimore (1965) 115 CLR 140: motorcycle with side car collided with motor car travelling in opposite direction on straight level road at night. Held: both equally in control, no RIL.
2. Accident would not ordinarily happen unless someone was negligent

· Common knowledge must be relied upon.

· Peining v Wanless: P injured in car accident when steering system failed. Held: cannot use RIL because steering mechanics not common knowledge 

· Lambos v The Commonwealth: hospital employee injured by faulty washing machine. Held: cannot use RIL as without expert knowledge of machinery of washing machines, could not determine negligence.

· Mummery v Irvings: P struck by piece of wood that flew off D’s circular saw. Held: mechanism of saw was beyond common knowledge, and no other circumstantial evidence.
· Re surgeons: use common knowledge of whether patient would have been injured without negligence of surgeon?

· Mahon v Osbourne: swab left in patient’s stomach after surgery would not have been left except by negligence.

3. No explanation or knowledge of how accident happened:
· Barkway v. South Wales Transport: bus crashed because tyre burst. Held: cannot use RIL as there was evidence of circumstances of crash. P succeeded, not on RIL, but on evidence for negli.
· Schellenberg v Tunnel Holdings: P injured when hose (compressed air to machine) swung around and hit P. Trial: hose struck because it became detached from coupling, but allowed RIL. HC: P cannot use RIL since cause of accident is known.

· Considered the abolition of RIL.
Effect of res ipsa loquitur:
· In England - onus of proof shifts to D. BUT in Aust NO shift in onus: Mummery v Irvings.
But the D. bears an evidentiary onus ie: an onus to adduce evidence to explain the cause of the accident.

Davis v. Bunn (1936) 56 CLR 246

· Enable P to make a prima facie case – protection from “no case to answer” submission by D.
Causation
The But For Test:
· Would P have been injured BUT FOR D’s negligence?

· Barnett v. Chelsea & Kensington Hospital: P’s husband ill after drinking tea at work. Went to casualty department of D’s hospital. Doctor on duty refused to see/treat P’s husband, who was sent home with instructions to seek med advice in morning if still unwell. Husband died some hours later of arsenic poisoning. Held: even if properly diagnosed and treated, P’s husband would have probably died anyway because of severity of poisoning.
· Robinson v PO: Doc gave P tetanus shot. Supposed to wait ½ hr to see if adverse reaction. Waited ½ min and then gave full dose. 9 days later P suffered effects of brain damage etc. Held: not liable as even if not neg. adverse reaction wouldn’t have been known until 9 days later.
· March v. Stramare HCA: D (fruit/vege merchants) parked truck in middle of multi laned road at night to load. P (drunk/speeding) drove car into back of truck.
· But For test of limited use

· Cannot be an exclusive criterion of causation – limited to where there is 1 identifiable cause.
· Must be tempered by value judgments & policy considerations

· Common sense

Common Sense:

· Is it common sense that D’s negligence caused P to suffer damage? March v Stramare
· Bennet v Minister for Community Welfare: D negligently failed to advise P (16yo ward) of right to independent legal advice as to recovery of damages for injury suffered whilst in D’s care. P sought legal advice some years later, but wrongly advised and then became statute barred. D argued that negligence was that of later legal advice. Held: D negligent. P only sought later legal advice because of D’s earlier negligent act.
· Medlin v State Government Insurance Commission: P (uni professor) seriously injured in car accident caused by D’s negligence. P returned to work but found difficult to continue academic work and took early retirement. Held: D did not cause loss of earning capacity from early retirement as loss was result of P’s own decision.
· State Rail Authority v Wiegold: W didn’t get good torch, slipped and put on Worker’s compensation. Had to grow marijuana for money and then jailed. Blamed SRA. Held: W won, but overturned on appeal due to policy.
Novus Actus Interveniens:

· Intervening act (totally unrelated act) that breaks causal link between D’s negligent act and P’s loss.

· Suggestion: voluntary act by P or third party is NAI.

· Haber v Walker: P’s husband injured in car accident. Got seriously depressed and suicided. Held: D liable as deceased’s conduct was not really voluntary but caused by D’s negligence. Smith J stated intervening act may occur when:

· Human action that is properly regarded as voluntary
· Causally independent event the conjunction of which with the wrongful act/omission is by ordinary standards so extremely unlikely as to be coincidence
· Chomentowski v The Red Garter Restaurant:  P (waiter) robbed when taking D employer’s cash to night safe. Though negligent, D argued that voluntary actions of 3rd party robber cut causal link. Held: liable as 3rd party event was very thing which D has DOC to protect against. 

· Not every “voluntary human action” will qualify.

· Also stated in March v Stramare, per Mason J.
· Curmi v McLennan: 2 boys played with gun and injured. Sued father. Held: if you create the risk (by handing over a dangerous object) and something happens, no NIV.

· P’s own negligence cannot be NIV. Event likely to happen in circumstances cannot be NIV (March v Stramare).

· Chapman v Hearse: argued that H’s negligent driving severed Chapman’s earlier negligence and Dr Cherry’s death. Held: rejected argument

· March v Stramare: look at risks created by D’s negligent act, then look at whether 2nd negligence is the “very risk” likely to materialise “in the ordinary course of things”.

· Subsequent negligent medical treatment (Mahony v J Kruschich): Not NIV if:

· P acts reasonably in seeking/accepting treatment
· Treatment/advice is not “inexcusably bad”

· Coincidence is NIV:

· March v Stramare, Mason CJ: “factor which secures P at place where and when they are injured is not casually connected, unless risk of accident occurring at that time was greater”.

· Caterbury Bankstown RLFC v Rogers: P suffered injury from D player and went to England to recover. In Eng, he suffered leg injury. Held: NIV.
Material Cause
· Causation established where D’s act is material cause in a multiple cause situation (Bonnington Castings v Wardlaw).
· Material does not have to be MAJOR, just where it is “not negligible” (WA v Watson).
· Cumulative causation: P’s loss is illness/disease

· Bonnington Castings v Wardlaw: P suffered lung disease from exposure to fumes at work and elsewhere. Evidence showed work would have contributed but did not kow to what extent. Held: exposure at work had materially contributed to P’s illness, thus liable.

· Wallaby Grip v Macleay Area Health Service: Ds liable if show to have negligently exposed P to risk of fatal disease, mesothelioma.
· Increase in risk: cannot prove D’s act to be material, only that D’s act COULD have been a cause.

· McGhee v National Coal Board: P worked at brick factory and got covered in dust. But D employer did not provide shower so P had to cycle home to shower. Got dermatitis. Held: Could not prove D would have prevented dermatitis with showers. But since, increased risk and risk materialises ( liable.

· Wilsher v Essex Area Health Authority: P born premature and neglig. given excessive oxygen. P became blind, excessive o was possible cause. Held: reinterpreted McGhee as increase in risk does NOT amount to proof of causation

· BUT in asbestos/ mesothelioma case, can infer material causation  (Wallaby Grip v Macleay Area Health Service).
· EM Baldwin & Son v Plane

· Civil Liability Act s5D(2)
· Lost Chances: P argued that D’s negligence deprived P of lesser chance of avoiding loss

· Hotson v East Berkshire Area Health Authority: P suffered fall and negligently diagnosed by D hospital. Normally 75% of later developing vascular necrosis condition. P argued that he lost 25% of not developing VN by negligence. 
· Trial: P won, but damages proportionate to chance he lost. 25% of total damages.
· Appeal: D won, as counted as “increase in risk” case.
· Unresolved by High Court, esp. relevant in medical cases, where deprive chance of recovery
· Chappel v Hart: Kirby J – evaluate P’s loss by comparing chances of suffering harm against those if breach had not been committed.
· Naxakis v Western General Hospital: child hit on head by school bag. Hospital treated for haemorrhage. Days later, collapsed with aneurysm. Would have diagnosed aneurysm if hospital had performed angiogram instead of thinking it was from just being hit on head. Held: liable for loss of chance of diagnosis.
· Callinan J – loss of chance rule may still be operational.
· Medical “failure to warn” cases: causation if P would probably have acted to avoid risk if adequately warned of it (subjective test).
· Rogers v Whitaker: failure to warn succeeded for P.
· Rosenberg v Percival: D won as P could have prove P would have avoided risk.
· Chappel v Hart: P got damage to laryngeal nerve, which resulted in voice damaged. Operated on by D for treatment on pharyngeal pouch in throat but did not warn of unlikely, random complication of infection that caused her voice damage. Med evidence showed complication could have arisen whoever and whenever it was performed anyway. P argued that she would have gone to more experienced specialist and later if known. Held: P won by bare majority through “common sense” approach.
Multiple Sufficient Causes

· P’s injury is the result of more than one cause, but total loss would probably have occurred in any event owing to other sufficient cause.
Acceleration of injury/death: P has terminal illness, but is run over earlier

· Von Hartmann v Kirk: damages payable to compensate for period of acceleration of death.
· Hotson v. E. Berkshire Area Health: on the balance of prob. P would have developed condition anyway w/o D’s neg, so D not liable.
Subsequent injury: later separate independent injury occurs at later time:
· Baker v Willoughby: P’s leg injured and disabled in car accident via D’s negligence. Years later, in robbery, P shot in same leg and amputated. D argued no liability for damages after amputation as that would have happened anyway. 

· Held: D1’s damages not reduced by D2, but not liable for additional loss.

· Where there are 2 or more tortious acts.

· Jobling v Associated Dairies: P got disabling back pain at D work. Later suffered unrelated condition that totally incapacitated him from work. 

· Held: Did not apply Baker. D may rely on “vicissitudes” principle to reduce damages – put P in place as they would have without D’s tort, not necessarily better or worse position.

· Where later event was NOT tortious – illness.

· Faulkner v Keffalinos: P injured in road accident on D’s neg and reduced earning capacity. Then injured again in which accident may have been his fault. Disabled from earning altogether. 

· Held: apply “vicissitudes” principle

· But did not consider between tort and non-tortious.

Additional causes: P already at loss, then D’s negligence happens

· Performance Cars v Abraham: P’s Rolls Royce run into by another neg driver and needed respraying. D neg ran into P’s car later, before it was resprayed. Held: D not liable to respray as D “takes the P as he finds him”.
CIVIL LIABILITIES

5D General principles

(1) A determination that negligence caused particular harm comprises the following elements:

        (a) that the negligence was a necessary condition of the occurrence of the harm ( "factual causation"), and 

        (b) that it is appropriate for the scope of the negligent person’s liability to extend to the harm so caused ( "scope of liability"). 

(2) In determining in an exceptional case, in accordance with established principles, whether negligence that cannot be established as a necessary condition of the occurrence of harm should be accepted as establishing factual causation, the court is to consider (amongst other relevant things) whether or not and why responsibility for the harm should be imposed on the negligent party. 

· Look at material cause.

(3) If it is relevant to the determination of factual causation to determine what the person who suffered harm would have done if the negligent person had not been negligent:

        (a) the matter is to be determined subjectively in the light of all relevant circumstances, subject to paragraph (b), and 

· Eg. negligent “failure to warn” cases.

        (b) any statement made by the person after suffering the harm about what he or she would have done is inadmissible except to the extent (if any) that the statement is against his or her interest. 

(4) For the purpose of determining the scope of liability, the court is to consider (amongst other relevant things) whether or not and why responsibility for the harm should be imposed on the negligent party.

· Look at policy (March v Stramare) for causation and remoteness

· Test for remoteness is reasonable foresight of damage (Wagon Mound No1).
