ARREST - CONTEXT
Process

· Generally: Arrestor should explain to A is being arrested: Christie v Leachinsky [1947] - HOL
· Applies to both offences and non-crim justice contexts eg. apprehend person under mental health leg: NSW v Riley (2003)
· Consistently applied in Aus: Adams v Kennedy (2000); Lynch v Hargrave [1971]
· If A caught red handed – need to explain is reduced.

· Ator just needs to act reasonably – notification is satisfied.

· Wheatley v Lodge [1971]: L (deaf and intoxicated) did not lawfully know he was arrested until at police station. Went into police car thinking P wanted his account of a car accident. Thus, no subjective knowledge of under arrest BUT reasonable conduct of police made arrest lawful. 
Significance of Arrest:
Procedural importance
· Activates no of coercive investigative powers eg. detention, interrogation, search, seizure, fingerprint, photographs.

· Imposes obligations too – inform Aee re reasons of arrest etc.

· THUS: occurrence/circ of arrest (whether lawful) ( affect Aee’s rights and admissibility of evidence obtained during arrest.

Importance to Aee:

· Can be punitive/penal: Lake v Dobson (1981)
· Deprivation of liberty, assertion of State control, affect employment prospects, prospects of case (harder to make defence)

Purpose of an Arrest

History

· 19th/20th C: arrest – delivery function. 

· Take Aee to place where formal charge made.

· Not investigatory body it is today – investigations were for Justices of the Peace

· Can’t arrest for purpose of questioning etc.

· Now:

· Investigatory functions – with police.

· Yet police don’t have CL power to arrest/detain for investigation!

· Balance personal liberty v criminal investigation

Now:
· CL position: arrest initiates prosecutorial process (can’t be used to investigate)

· Thus: unlawful to arrest for collateral purpose (eg. questioning/getting evidence): Williams v R (1986); Norton v R (2001); R v Dungay [2001]
· Statute: arrest is to take Aee before judicial officer ASAP: s99(4)

· Doesn’t alter common law but can detain (time limit) to investigate/question: s99 and 113 LEPAR.

· Reality: also social discipline:

· Arrest for various reasons: preserve evidence, questioning, safekeeping, control a situation, preventative measure, to harass/deter crims, impose social order, exert auth over public.
LAW ENFORCEMENT (POWERS AND RESPONSIBILITIES) ACT
· Introduced in 2001 – response to Wood Royal Commission recommendation that NSW police powers be consolidated. 

· Commenced on 1 December 2005 (excpt - in-car video provisions (Part 8A) - 23 December 2004)
· Act – mainly transfer existing provision from other acts.

DPP v Carr (2002) 127 A Crim R 151
· FACT: PO car hit by rock. Stops and questions Carr for information. Carr swears at PO. PO attempts arrest for offensive language without warning. C escapes, PO/C struggle. C rips PO’s shirt. Arrested – taken to station. C threaten officer.

· CHARGES: offensive language, resist arrest, assault PO, intimidate PO.
WHAT IS AN ARREST?
· De Facto Arrest:

· Issue: has there been a depriving of liberty?
· Arrest: when police makes it plain that he is not free to leave if he chooses.

· This is regardless of the words used: Lavery (1978) 19 SASR 515, C (1997) 93 A Crim R 81. 

· Arrest for investigation:

· It is illegal to arrest person for purpose of investigating whether or not the person has committed a crime, or obtaining more evidence: Dungay (2001) 126 A Crim R 216 [18]. 
· Purpose of arrest:
· To bring Aee before Mag asap reasonably. Williams (1986) 161 CLR 278, 66 ALR 385 Mason and Brennan JJ [15].
· Also s 99 (4) LEPAR

· s. 10: Power to enter to arrest or detain someone or execute warrant:
· PO can enter Prem + stay for reasonable time to arrest/detain person.

· BUT only if PO believes on reasonable grounds that person in is Prem.

· PO who enters Prem can search for person.
CONSENT POLICING
Significance:

· Law imposes obligations/limits of a lawful arrest. 
· THUS:  PO avoid “arresting” (activating obligations/limits) by getting Aee to “voluntarily assist”
· Volunteers have no rights of Aee.
Situations to determine if arrested:

· Aee argues NO arrest (or unlawful arrest) – usually defending that they escaped/resisted from arrest (no arrest in first place): Michaels v R (1995)
· Prosecution argues NO arrest –Aee’s claim of inadmissable evidence obtained by illegal arrest. PO argues not illegal (no arrest in first place) – Aee just “voluntarily assist”

Case Law
Conley v R:

· Invitation/request to go to Station is NOT arrest – 

· Even if PO would have arrested, if Aee did not comply.

· Even if Aee believe they would have been arrested if they didn’t comply.

· BUT if circumstances, words (though invite/request) convey to reasonable person that they  had no genuine choice ( PO must make clear that Aee is NOT under arrest and can refuse.

 R v O’Donoghue  (1988)

· FACT: PO request O to “come with us to....where I can interview you further”. No hand on him or handcuffs. O taken to Police Station. O interviewed.

· ISSUE: O under arrest – claim illegal (taken just for questioning).

· Thought PO request is command – felt had to go (no option) ( arrest.

· PO on either side of him

· HELD: NO ARREST:

· Arrest: where PO plainly convey to Aee by what they say/did that Aee is NOT FREE.

· If PO just request (giving understanding that they can come/refuse) ( not arrest.

· If impression conveyed that there is NO option ( arrest.

· Not just words used – but WAY they are spoken and all circs.

· If O’s belief formed SOLELY in his mind “a product of his own mind” ( not PO’s fault ( not arrest.

R v S & J (1983)

· FACT: Aboriginal youths detained/questioned by PO.  PO said: not under arrest and didn’t have to go to Police Station.

· ISSUE:  did SJ voluntarily go with PO?

· HELD (Mitchell J): sufficiently informed SJ ( NOT ARREST.

· DISSENT (White J): ARREST – insufficient.

· Language: insufficient to just say not under arrest ( must give positive direction of “You are free to go”

· Conduct: separating, searching, watching, guarding, driving in diff cars ( inference that they weren’t free to go.

· Same facts and similar decision in McKellar v Smith [1982] per Miles J.
Statute s110
· Consent policing: gives “voluntary detainees” same safeguards as formal Aees (but does NOT make them “under arrest”)
(2) A reference in this Part to a person who is under arrest or a person who is arrested includes a reference to a person who is in the company of a police officer for the purpose of participating in an investigative procedure, if:

(a) the police officer believes that there is sufficient evidence to establish that the person has committed an offence that is or is to be the subject of the investigation, or 

(b) the police officer would arrest the person if the person attempted to leave, or 

(c) the police officer has given the person reasonable grounds for believing that the person would not be allowed to leave if the person wished to do so.
ANSWERING POLICE QUESTIONING
· Gen: don’t have to answer police questions.
· s. 11  - Exception: if PO suspects on reasonable grounds that person may be able to assist in the investigation of an alleged indictable offence – because person was near offence before, when, or soon after it occurred. 

· s. 12 - Penalty for failure to give info = 2 penalty units
· s. 13 - Penalty for false/misleading name/address = 2pu
· s. 14-18 – Exception: if PO suspects on reasonable grounds that car used in commission of indictable offence, PO may request identification particulars of driver/passenger from owner/ driver/ passenger of car. 

· Penalty for failure/false-misleading = 50pu or 12 mths
· s. 19: Police can demand proof of identification:

· s. 197-200 – PO can direct you (go away) if PO believes on reasonable grounds that person’s behaviour/presence in place:
· Obstructs persons or traffic
· Constitutes intimidation or harassment
· Likely to cause a person fear
· For purpose of supplying or buying drugs. 
· Penalty for failure to comply if failure to comply is not reasonable = 2 pu

WHEN CAN POLICE ARREST?
· PO has reasonable grounds to believe that Aee has or is about to commit an offence.
99 Power of police officers to arrest without warrant 

(1) A police officer may, without a warrant, arrest a person if: 

a) the person is in the act of committing an offence under any Act or statutory instrument, or 

b) the person has just committed any such offence, or 

c) the person has committed a serious indictable offence for which the person has not been tried. 

(2) A police officer may, without a warrant, arrest a person if the police officer suspects on reasonable grounds that the person has committed an offence under any Act or statutory instrument. 

Arrest Warrant
· Advantage: PO doesn’t have to suspect/believe Aee to be guilty of anything (protected by judicial supervision).

· Warrant must be shown to Aee.

· Content must be sworn information, which justifies request on arrest on reasonable grounds.
CAN I ARREST SOMEONE?
Citizen’s arrest?
· s.100 – same as s99 except ( no (2) ‘reasonable suspicion’ component
· Can only arrest when person is committing crime, has just committed crime, or has committed a serious indictable offence.

WHEN CAN POLICE SEARCH ME?
· CL: PO have no power to search prior to arrest: Mammone v Chaplin (1991) 54 A Crim R 163. 

· LEPAR s21: PO may stop/search anyone whom they reasonably suspect has:

· Stolen anything or 
· Otherwise unlawfully obtained or 
· Anything used in an indictable offence.

· Police drug dog sniffing is NOT a search: DPP v Darby [2002] NSWSC 1157 [58]

· But if dog reacts ( reasonable suspicion.

What is “reasonable suspicion”?
Hussien v Chong Fook Kam (1969) PC – not binding:

· FACT: truck lost wood, killing ppl in car. PO believe Aee’s truck involved – found truck and arrested. When question, Aee answered evasively.
· HELD: “reasonable suspicion” occur AFTER arrest (when Aee answer evasively)
R v Rondo (2001) 126 A Crim R 562, per Smart AJ stated [53]:


(a) A reasonable suspicion involves less than a belief but more than a possibility. There must be something which would create in the mind of a reasonable person an apprehension or fear of one of the state of affairs covered by s.357E. 


(b) Reasonable suspicion is not arbitrary. Some factual basis for the suspicion must be shown. 


(c) What is important is the information in the mind of the police officer stopping the person or the vehicle or making the arrest at the time he did so. Having ascertained that information the question is whether that information afforded reasonable grounds for the suspicion which the police officer formed. In answering that question, regard must be had to the source of that information and its content, seen in the light of the whole of the surrounding circumstances.

Test: 
· Subjective – police IN MIND must form genuine suspicion (low threshold

· Objective – there must be REASONABLE GROUNDS for the suspicion formed

SAFE GUARDS – ARE THERE ANY?
231 Use of force in making an arrest 

· A police officer or other person who exercises a power to arrest another person may use such force as is reasonably necessary to make the arrest or to prevent the escape of the person after arrest. 

· Applies to citizen’s arrest too.

s.201 – Officer must give evidence that they are a police officer (unless in uniform), name and place of duty and reason for exercise of the power.

· Must warn that person is required by law to comply with request.
· Must warn that failure to comply is an offence. 

Arrest should be used as a last resort!!!!

· Arrest only where alternatives (eg. issuing a Field Court Attendance Notice or a Ct Attendance Notice) are impractical.

· Shouldn’t arrest for MINOR offices (eg. offensive language: R v Butter

· If arrest for minor offence ( offender commits further offences (eg. resist arrest, assault police, intimidate police) ( evidence of later offences may be excluded: DPP v Carr (2002) 127 A Crim R 151. See also DPP v CAD (2003) NSWSC 196.

· Rationale: but for arrest, would not have committed later crimes 

· Thus: everything that flows from the unlawful arrest may be inadmissible.

DPP v Carr (2002) 127 A Crim R 151
· Proportionality: arrest is last resort for minor offences

· Smart AJ commented [68]; 

“…the magistrate was dealing with the well known trilogy of an ill-advised arrest where a summons should have been employed, resist police and assault police and, as so often happens, the utterance of coarse threats by a moderately intoxicated man. This is not an unusual sequence of events.”
DPP v CAD & Ors [2003] NSWSC 196
· Barr J stated [7]:

· The law about the arrest of and the commencement of criminal proceedings against persons, especially children, for minor offences is uncontroversial.  Arrest should be reserved for circumstances in which it is clearly necessary.

· The case supports the view that arrest should be used as a last resort.
Code of Practice for CRIME

· Handbook by NSW Police Service – guide PO re their powers.
· Arrest for minor offences should be LAST resort:

“Do not, for the purpose of charging, arrest for a minor offence when it is clear a summons or court attendance notice (field) will ensure attendance at court. Also keep in mind your ability to issue infringement notices for many offences.”
LEPAR s99:

(3) A police officer must not arrest a person for the purpose of taking proceedings for an offence against the person unless the police officer suspects on reasonable grounds that it is necessary to arrest the person to achieve one or more of the following purposes: 

a) to ensure the appearance of the person before a court in respect of the offence, 

b) to prevent a repetition or continuation of the offence or the commission of another offence, 

c) to prevent the concealment, loss or destruction of evidence relating to the offence, 

d) to prevent harassment of, or interference with, a person who may be required to give evidence in proceedings in respect of the offence, 

e) to prevent the fabrication of evidence in respect of the offence, 

f) to preserve the safety or welfare of the person. 

AFTER ARREST (DETENTION)
LEPAR s99:

(4) A police officer who arrests a person under this section must, as soon as is reasonably practicable, take the person, and any property found on the person, before an authorised officer to be dealt with according to law. s105: Arrest can be discontinued at any time. 
Other Sections:
· s114/115: limit detention to reasonable time (max 4 hrs) once arrested. Must then either be released or brought before authorised officer (Magistrate, Clerk of Local Court, employee of AG’s Dep) or Court.
· Note: no need to inform Aee that period has ended!

· If bail refused but there are no authorised officers available ( detention could keep going! :o
· s116: reasonable time must consider age, physical/mental, if Aee needs to be present for investigation, if Aee willing to make statement/answer questions, seriousness etc of offence etc.
· s117: certain times not counted (eg. seeing lawyer, medical attention, toilet access)
· s118: can be extended to 8 hrs (by warrant) if investigation being “conducted diligently and without day” but can’t be reasonably completed in just 4 hrs.
· s122: Custody manager to caution, and give summary of Part to, detained person 

· s123: Right to inform relative/guardian/legal practitioner
· s128: Provision of interpreter 

· s129: Right to medical attention 

· s130: Right to reasonable refreshments and facilities 
· s131: Custody records must be kept
· Reg 24: Vulnerable persons – Aboriginal/TS Islanders, children, mentally impaired

· Reg 33: If arrest A/TS – must immediately inform Aboriginal Legal Service and inform Aee has right to ALS.
Detention Warrants

· s60: can be obtained in person on written application.

· s60(2): in person – info must be verified by oath/affirmation/aff before auth officer.

· s61: can be obtained by telephone – where urgent and not practical for “in person” application. Must be by fax if necessary facilities available (3).

· s119(3): telephone warrants – after 1 day of warrant, must give aff with info about base of application.

· s65: auth officer must keep record of all relevant details re grounds for warrant.

· s118(2): Aee or their rep can make representations to auth officer about application.
· s118(6): after warrant, must tell Aee re nature, effect, copy of warrant (as soon as practical)

· Warrants are only strictly issued: R v Rondo (2001); 
· Depriving Aee of personal liberty must worse than a search warrant: George v Rockett (1990)

INTERVIEW BY POLICE
Regulation 33
Regina v Dorothy Riley – 12 February 2002, District Court of NSW Crim Juris.
· Arrest red robbery. Gives interview. Did not call ALS until after interview – afraid they would not have been able to get her evidence.
· HELD: clear breach of Reg 33 ( interview was inadmissible (s138 EA)
· Can only admit if “desirability of admitting it outweighs the undesirability of its  admission” ( balance of seriousness of crime/evidence v break EA
· Robbery is lower end of scale (compared to murder) ( thus, breaking EA Reg 33 is more serious.
Campbell and 4 Ors v Director of Public Prosecutions (NSW)  [2008] NSWSC 1284
· FACT: 4 accused persons in fray/fight. Interview. Tried to contact ALS but after hours. Sent over a fax.

· Justice Hidden stated:

· [20] The fact remains that the plaintiffs were interviewed at a time when cl33 had not been complied with…As the evidence stood, the failure to comply with the clause was deliberate

· [21] - Accordingly, I am satisfied that the exercise of his discretion miscarried. 

· [22] - should observe, in passing, that the obligation under cl33 is twofold: not only to notify the ALS that an Aboriginal person is in detention, but also to inform that person that the ALS will be notified. That… requirement is itself an important safeguard, ensuring that the suspect is aware of the availability of legal assistance through that organisation.

· [23] - It follows that the convictions of these four plaintiffs must be set aside 
Mandatory Taping of Police Interviews

CRIMINAL PROCEDURE ACT 1986 - SECT 281

281 Admissions by suspects

· Admission made by A – at time where reasonably suspected by investigating official to have committed offence;

· AND made in course of official questioning (questioning by official re offence)

· ( NOT ADMISSABLE

· Unless: (2)

· Taped recording (audio/video); or

· Reasonable excuse for no recording BUT a recording about the making/terms of admission in which they said they made an admission; or

· Reasonable excuse for no recording: 

· Reasonable excuse:

· Mechanical failure

· A refuses to be recorded

· Recording equipment N/A within period it would be reasonable to detain A
ISSUE: what is “reasonable grounds”???








