Damages
Principles for Assessing Damages:

Damages aim to compensate:
· Restitutio in integrum: restore P to position: Livingstone v Rawyards Coal Co.

The once and for all rule (common law):

· Individual is entitled to a lump sum award of damages (present and future loss)

· Court may not grant periodic payments

· P’s injury, which becomes more serious after assessment, is not recoverable: Fitter v Veal.

· Nuisance is exception to this rule.

· May bring further action if different cause of action arises: Brunsden v Humprehy: compensated for damage to motor vehicle. Then brought action for personal injury.

Fair balance between P and D:

· Reinforces purpose of damages to compensate P, not punish D.
· Indemnity and collateral benefits:

· Principle: P does not benefit from D, while also getting compensation.

· Eg. collateral benefits – P receives benefit from 3rd party (social security payments).

· Redding v Lee: social security benefits affect damages to P? Employment benefits and invalid pension paid to P as result of injury by D’s neg. Held: collateral benefits could be kept by P rather than being offset against damages by D.
· Approach: determine whether collateral benefits arise due to D’s actions (reduce) and where not connected (eg. insurance).

· Gibbs CJ: general test – whether person providing benefit intended that P enjoy it in addition to whatever damaged recovered from D.

· Mitigation:

· P has duty to take reasonable measures to mitigate any damage (minimize loss).

· Court will calculate damages on presumption that P has taken such steps.

· If P refuses to mitigate, court decide if reasonable: Lorca v Holts Corrosion Control.
· Duty is harsh eg. Hisgrove v Hoffman: P mitigate loss of earning power by amputating below knee and using prosthetic.

· Costs of mitigation are recoverable: Hisgrove v Hoffman – costs of operation, rehabilitation.

· D has burden of proving P failure to mitigate was unreasonable (Munce v Vinidex).

· Interest:

· Damages due only from date awarded by court.

· If receipt of damages delayed – courts award pre-judgment interest. This compensate Ps for any additional loss they suffer in delay of cause of action.
Types of Damages:

Compensatory damages:

· Aim: to place, as far as money can, in position P would have been in, had tort not been committed.

· Tortious damage to goods: amount by which value of the goods is reduced by damage. Usually calculated by repair cost + residual diminution after repair.
Nominal damages:

· Aim: acknowledge that P’s rights have been infringed.

· Usually given for actionable per se torts eg. assault (Law v Wright) – P has suffered no harm.

· Equivalent to about no damages at all.

Contemptuous damages:

· Aim: to demonstrate the court’s contempt for the action. 

· Ie. Whilst P legally wins, D wins morally.

· Equivalent to about no damages at all. 

· Newstead v London Express Newspapers: P awarded a farthing (a cent).

Aggravated damages:

· Aim: to compensate P for indignity (for feelings) suffered because of intentional conduct of D.

· D must take P as they are – no reduction for particularly sensitive P’s feelings, unless idiosyncratic. (Smith v John Fairfax & Sons).

· Negligence: usually take into account this conduct (Lamb v Cotogno).

· If P provoked D, agg may be reduced (Fontin v Katapodis).

Exemplary damages:

· Aim: to demonstrate law’s disapproval of D’s behavior and to discourage others.
· Focus on punishing D, rather than compensating P ( punitive. Used for punishment “for reprehensible conduct and as a deterrent”: Whitfeld v De Lauret & Co.
· Also: “serve to assuage any urge for revenge felt by victims and to discourage any temptation to engage in self-help likely to endanger the peace” (Lamb v Cotogno).

· To be awarded, D must behave with sufficient wanton disregard for P’s welfare.

· Lamb v Cotogno: D drove car with P on bonnet of car, swerving over road to try to dislodge him, breaking suddenly and leaving P in injured state on road.

· D for “a conscious and contumelious disregard for the P’s rights”: Uren v John Fairfax & Sons.

· May be awarded for all torts: Uren v John Fairfax & Sons.
· Trespass to person (Fontin v Katapodis)

· Trespass to land (XL Petroleum v Caltex Oil)

· Nuisance (Willoughby Municipal Council v Halstead)

· Negligence – uncertain. But extremely reckless neg behv may have Ex damages (Midalco v Rabenalt).

· Provocation may prevent award or reduce Ex damages: Fontin v Katapodis; Lamb v Cotogno
· Sometimes difficult to distinguish from Agg damages: Johnstone v Stewart – awarded 1 sum for both

Personal Injury:

· Usually divide P’s damages into heads of loss for calculation.
· Gamser v Nominal Defendant: “the assessment by a judge must be a process of methodical consideration, not one of ungoverned intuition”.

Non-Economic Losses:

· Generally: awards overall sum for:

· Loss of amenity: compensate P for continuing disability.
· Objective: lost ability.

· Subjective: actual deprivation the P is suffering and will suffer from not being able to participate in life as before.

· Skelton v Collins: small amount for loss of amenity as P had no subjective feelings of being quadriplegic ( unconscious.

· Pain and suffering: mental and physical pain and suffering
· Pain and suffering must be experienced by P. Thus if P in vegetative state ( no damages (Skelton v Collins).

· Loss of expectation of life: loss of a measure of prospective happiness.
· P’s life expectancy reduced by D’s neg.
· Amount is small and similar across factual situations – judges do not like to value human life.

· Does not include “mental distress due to realization of loss”: Skelton v Collins.

· Difficult to allocate monetary amounts for loss of what is essentially – human condition.
· Thus: courts provide reasonable compensation (will be reduced as damages under other heads) for P rather than “perfect” compensation (Sharman v Evans).

CLA:
s16 Determination of damages for non-economic loss

    (1) No damages may be awarded for non-economic loss unless the severity of the non-economic loss is at least 15% of a most extreme case. 

    (2) The maximum amount of damages that may be awarded for non-economic loss is $350,000, but the maximum amount is to be awarded only in a most extreme case.

17A Tariffs for damages for non-economic loss

    (1) In determining damages for non-economic loss, a court may refer to earlier decisions of that or other courts for the purpose of establishing the appropriate award in the proceedings.
18 Interest on damages

(1) A court cannot order the payment of interest on damages awarded for any of the following:

    (a) non-economic loss,
Economic Losses:
Hospital and medical care:
· Reasonable cost of expenses recoverable (incl vehicle, home modifications).
· Test - Sharman v Evans: “the touchstone of reasonableness…is…cost matched against health benefits”.
· “if cost if very great and benefits to health slight or speculative…clearly be unreasonable”
Gratuitous services:

· Damages even where care is free to P from family members/friends.

· Griffiths v Kerkemeyer: P (quadriplegic) got sum for nursing etc and other services gratuitously provided for him by fiancée and family. Held: whether or not later events means services are provided gratuitously does not change nature of loss.

· Principle also applies where D provides gratuitous services.

· Kars v Kars: D husband gratuitously cared for P wife injured by his neg driving. D argued that having provided services, D cannot be required to pay.

· Held: “the fact that a D fulfils the function of providing services does not, as such, decrease in the slightest the P’s need”.

· s15 CLA: restrict claims for gratuitous services:
(2) No damages may be awarded to a claimant for gratuitous attendant care services unless the court is satisfied that:

    (a) there is (or was) a reasonable need for the services to be provided, and 

    (b) the need has arisen (or arose) solely because of the injury to which the damages relate, and 

    (c) the services would not be (or would not have been) provided to the claimant but for the injury.
(3) Further, no damages may be awarded to a claimant for gratuitous attendant care services if the services are provided, or are to be provided:

    (a) for less than 6 hours per week, and 

    (b) for less than 6 months.
· s18(1)(b) CLA: no interest on gratuitous attendant care services
Loss of earning capacity:

· s12 (2) In the case of any such award, the court is to disregard the amount (if any) by which the claimant’s gross weekly earnings would (but for the injury or death) have exceeded an amount that is 3 times the amount of average weekly earnings at the date of the award.

· Loss for capacity to earn wages, NOT loss of earnings (failure to receive wages).

· Estimation: Bresatz v Przibilla, Windeyer J:

· “Common method…take annual earnings at the date of the accident and multiply this by the number of prospective working years lost…must be scaled down”

· Lump sum is reduced by taking into account:

· Vicissitudes of life eg. sickness, accident, unemployment and industrial disputes

· Expenses incurred in order to earn income.

· Damages even where they have never been employed ( compensation is loss of capacity!

· Todorovic v Waller: assess damages for financial loss resulting from personal injury likely to be sustained in future.

· Practically impossible to accurately assess loss of future earnings.

· Though possible to predict from actuarial tables, no certainty that P will conform to it.

· Two principal elements:

· Loss of earning capacity as to cause financial loss in future

· Needfor services (medical treatment) or goods (modified appliances).

· Malec v J C Hutton: employee in meat works got brucellosis. Outcome was either 1) depressive illness 2) organic condition which results in degenerative condition in spine.

· P’s back condition was NOT result of brucellosis.

· Depressive illness ( either employer’s neg or back condition. Found likely to have developed even but for employer’s neg.

· Held: recovered (could not prove either way) but damages discounted to reflect possibility that P may have suffered depression nonetheless.

· Disagreed over approach to assessing this future loss.

· Deane, Gaudron, McHugh JJ: statistical approach – “degree of probability of those events occurring”. Evaluating damages as a percentage.
· Rejected by Brennan and Dawson JJ. 

Discount rate for future economic loss:

· Inflation – is not a direct factor taken into account (O’Brien v McKean; Todorovic v Waller).

· Takes into account investing and interest ( discount so P does not profit 

· Common law: Todorovic v Waller: discount rate of 3%, unless altered by legislation.

· Eg. Motor Accidents Act 1988 and Workers Compensation Act 1987 (NSW) ( 5% discount

· CLA s14 ( 5% discount.

· Taxation – factored in by courts determining P’s NET income after taxation (Cullen v Trappell).
Legislative change:

Ipp Report – how to limit the quantum of damages payable?
· Support and assistance given to most needed – seriousl injured.
· Basic principle remains of full compensation – but should not be sacrosanct.
· Only a small amount of disabled person receive the relatively generous compensations that personal injury law allows, whilst vast amount only get small amount from welfare payments.
· The smaller amount for personal injury claims ( greater legal costs for large amount of small claims (flood gates!).
· More important that injured have financial needs met than compensation for intangible/non-economic harm.
· Reasonable for high income earners to take insurance.
Property Damage
Land
· Damages depend upon P’s interest in land.

· Measure is diminution in value. Cost of restoration may be recovered if not out of proportion with value of land.

· P can claim consequential loss – loss that is consequence of injury to P’s interest in land.

· Evans v Balog: P’s house damaged by building work on neighbour land. Recovered costs of removal and rental accommodation (consequential).

· Lonie v Perugini: fruit trees in orchard destroyed by fire from adjoining property. Replaced by young trees. Claimed damages for loss of profits until new trees became productive.

Goods:

· P’s interest in goods is usually economic value ( no Aus case awarding loss of non-economic loss.

· P can claim consequential loss eg. Item to be repaired, may recover for loss due to inability to use
Is item profit earning?

· YES – damage is assessed on value of item to its owner at time of loss ( profit earning value.
· NO – damages based on market value.

Is item to be repaired/replaced?

· P bears onus of provising whether cost of repair/replacement is correct method of assessing damages.

· Repairs – reasonable cost of repairs recoverable, but reasonableness not assessed by what P intended to do with particular item.
· Assumption that P will mitigate their loss.

· Replacement – cost of purchasing replacement.

· Reduced – take into account improved value of item upon replacement and if item has short lifespan and needs to be replaced soon anyway: Hoad v Scone Motors.

Injunction:

· Equitable remedy – only available at courts discretion

· Generally: awarded where damages would not be an adequate remedy

Interlocutory injunctions:

· Awarded when P establish that there is a serious case to be tried, which does not involve P having to prove a prima facie case.

· Once established, court consider balance of convenience and competing interests of parties

Quia timet injunctions:

· Granted by court to forestall feared interference with property rights. Esp in nuisance.

Prohibitory injunctions:

· Granted where proof that the wrongful act is continuing, unless special reasons why it should not be given (Penfolds Wines v Elliot).

· Vincent v Peacock: Ps asked for injunction to stop noisy behaviour of alcoholic neighbour. Held: granted as D’s addiction to alcohol did not establish that his conduct could not be affected by an injunction.
Mandatory injunctions:

· D is required to do positive act, which may be expensive.

· Wrotham Park Estave v Parkside Homes: D built houses despite convenant not to build in area. P denied mandatory injunction for demolishing houses on basis of waste.
